LUR ~ HADT- FLL HZ, 
THE 


BOMBAY LAW REPORTER. 





RATANLAL RANOHHODDAS, B. A, Li. B. 
Vaxu Hien Count. 
AND 
DHIRAJLAL KESHAVLAL THAKORE, B, A 
BARRETER-AT«LAW. 


RN 
> 
VOL. X, PT p" l; 
eX ô C Le cm LL à A 
1908 — Of ^ [P 


THE BOMBAY LÆW REPORTER OFFICE 


73 OHARNI ROAD, BOMBAY. 






(AR Right Regroed.] 


LEA. 


; BOMBAY: 
PRINTED ËT MÀAYXAKJI MÓWROJI, AT THD JAM-J-JAMSHED PRINTING WORES. BALLARD dovsd, 
XANGLRB $T. FORT, BOMBAY, AND PUBLISHED BT RATANLAL RANOEHODDAS, MANAGING 
° PHOPRINTOR, AT 73 HARMI ROAD, BOMBAY, 


. « € t 
*. °° » 
I . 
. e r 
e 
. a e 
L 
. CONTENTS. 
ef 
a 
*» oc Y A " 
t., 
ARTICLES. 
e e è 

Adopted son, the status of 

An Industrio-Juridio Evolution in Aio: ‘India 
Appropriation of Payments .. iss 

Blasphemy, the English Law of I 

Civil Procedure Code, Sect. 266, Cl. (c) 

— Is Mitakshara Hindu family a joint tenancy 

Jenkins, Sir Lawrence ise 

Lays.ofthe Law ..: 

Limitation for Mofassil Mortgage TA 
.Marriage Bfocage Contracts ... its es 

Our Neglected Sanitary &aws... 

Provincial Insolvency Act, 1907 "nm ist 
Partnership, the Indian Law of sse e. @ 
Partnership-debts, a point as to , 

Res Judicate T s m 

Boot. The Honourable Mr. Bes E bos e. 


Testamentary Power Under Hindu iuo. 
Widowed daughter-in-Law in a Hingu family n ] 
Treatment of Usufructhary Mortgages ag Simple Mortgages ... 


j > moo. + GyEANINGS. » 


A New Peril... ie 
Both Rhymed and anabe - 
Day &nd Night "T sin ins 
Limericksend Lotterios vss pe uid "m 
« Psychology and Crime ER " 
Some turious headnotes 9, "T eee 
Whats Seisin? ., ¢ , ix M lÍf 


- Lid 
s 





* 9 e LÀ 
- a M 2d * e * 
e . 
m a 
iv. P THE BOMBAY LAW REPORTER, iE [ToL X. 
LJ * 
‘REVIEWS. š a 
s PAGE, 
A. Digest of Law Oases EE in the Central Provinges tan Reporta 
fro 862-1906. By Barey Lal Shrivastava... E scs di 
A New Guide to the Bar. By LLB... hs z "TE 
Annual Digest, 1907. By John Mews .. we 70 
å Sufnmary of the Raw of Companies. By T. Ristaco Smith... a. 144 
An Analysis of Williams on the Law of Real property. By A. H. Wil- 
sphere e e ote .. 144 
Annual Digest of Tadisn Casta: 1907. By 8. Srinivasa Iyer .. 95 


An Index of Cases"Judically noticed for 1907. By T. S. Subramaniya iva 96 
A Triennial Key to the Current Index of Indian Cases for 1905-07. In 


two parts: Civil and Oriminal. By T. V. Sanjiva Rao... . dil 
oA Memorandum of Practice in Civil Cases. By W. J. Howard we 195 
A Digest of English Civil Law. By Edward Jenkins ; . 187 
Butterworth’s Ten Years Digest (1898-1907). By Sidney W. Clarke we 173 
Companies Act, 1907. By D. G. Hemmant S 70 
Cywrrent Index, 1907. Final Part. (Civil and Criminal. By Ti Vs 
Sanjiva Row. ... ss e" .. 88 
Code of Oivil Procedure. By D G. Woodroffe M .. Ill 
Code of Ci*il Procedure. (Act "ot 1908. By C. V. Visvanath Bari .. 124 
Civil Procedure Code (Act V of 1908). By K. Qus pad Iyer .. 135 
Oriminal Appeals. By A. O. Forster-Boulton ut .. 110 
Code of Civil Procedure (Act V of 1908). By J. O'Kinealy  ... .. 187 
Oode of Civil Procedure. By Dinshaw F. Mulla... As we 215 
Desai's Index of Cases Judicially noticed 1811-1907 ... sea we 196 
Diseases of Workmen. By T.Luson  .. 124 
Hindu Law of Impartible froperty foskuding indoctis By J ogendra 
Ohundra Ghose 159 
Indian Evidence Act (I of 1872). By T. y. Bahiiva Rad m ow 936 
Institutes of Mussalman Law. By A. F. ft. Abdur Rahman . 98 
Indian Contact Act. By Sir Henry Oanningham .. si 93 
Indian Evidence Act. By Sir Henry Canaingbam and * Sir Horatio 
* Shephard sas ae d .. 207 
Indian Practice. By M. L. PA wa M pier br as sic 207 
Insanity in India. By Major G. F. W. Ewens X T e) 174 o 
Law of Married Women’s Contracts. By M. R. Emanuel R vc AA 
Lawyers Companion, Part XVIIL By T. V. Sanjiva Rao ... .. 87 
Lawyer's Reference, Part VIII. By T. V. Sanjiva Roo ° ... ME 87 
Lavwees Libel and Slander. Hugh Fraser ie ° ,* e 88 4 
Law of Copyright in Designs. By Lewis Edmunds , ie ep] 134° 
Taw offArbitration in India. By Durga Charan Baiferjpe tees ». 158 
E . "^. e. e : . . d 
e < hg 7 : *e e 
p^ e ef E : i À Rise "e e En ‘A 
. P e e š e ee * , 
*. e * 


od e. e * a 
. e ° ` d 
e 
1908.) e REVIEWS. ` y. 
e e 
b E " e PAGE" 
Lawyer's Reference. Part 9. Civil, and Parts 1 and 2 Criminal. By T. Y. 

e Sanjiva Row ... — m .. 95 
Lawyer's Remembrancer and Pocket Book, 1908  .. ose .. 208 
Law of Torts. By Hugh Fraser - e. 109 
Lawyer's Companion. Part XX. By T. v. Sanjiva haw de .. lli 
Land Aoquisition Act. By Mohim Chandra Sarkar ‘ - .. 174 
Law of Interest in India. By E. Upton ... ds * .. S7 198 
Law of Transfer in British India. By H. 8. Gour ... ae we 8 
Lawyer's Manual of Book-keeping. By H. H. Ousland .. or e 195 
Mamlatdare' Courts Act, 1906 (Bombay Aot H of 1906). By Venkatrao 

Ramchandra ... ig uec 87 
Magistrates’ Court Manual. By P.H. Chatiarfon ais we 44 
Money Lender's Act 1900. By J. B. Mathews and G. F. idis .. 195 
Mozley and Whiteley's Law Dictionary. By Leonard H. Weet .. 109, 
Medical Jurisprudence for India. By Lieut-Col. P. Hehir aie .. 108 
Notes on Criminal Procedure Code. By Rao Saheb Pranshankar T. e. 95 
New Civil Oourt Manual, Vol. II. wee isa ads .. 95 

SN New Code of Civil Procedure. By N. M. Patvardhan sia .. 188 
Oliphant’s Law of Horses. Sixth Edition. By O. E. Lloyd ... ». 158 
Principles of Company Law. By A. F. Topham  .« se e 04 
Provincial Insolvency Act (III of 1907). By T. Raja Gopala Iyer * .: 22 
Provincial Insolvency Act, 1907. By A. P. Muddiman i5 | 175 


Real Property. By Alfred F. Topham ... ea sa 
Seaborne’s Law of Vendors and Purchasers of Real Property, Tth Edition . 208 
Sohoni's Code of Criminal Procedure, Sixth Edition. By Dr. 8. Swami- 


nandhan ise ivi B 123 
Bupplement to High Court ERT of Indian Railway Casg. By Mr. 

T. Venkatachariar et ES ue suc ny 
Btudent's Guide to Roman Law. By Dalyell Chalmers oe 54 
Supplement to the ons Huet for,1906. By Pandit Gokaran Nath 

Mista a.. ir .. 95 

E ET E 


Tripathi’s Diary for 1909 
"Workmen'a Compensation Cases Vol. IX. By R. M. Minton-Senhouse we Lil 


RECENT ?AGLISH GASES. 


e. 
AorionN—Cause of Action—Special Goods—Condigions of Sale—Wholeeale 


and Retail Dealers’ Agreements— Fixed Prices—Preecribed Dealers— 

Induding Dealers to Commit Breach of Ágreement—Fraud—Inter- 

ference Xith @ontrectual Relation—Violation of legal Right—Damage— > 
o Sale of Goods. Nationgl Phonograph Company, Ld., v. Edison-Beill 


Consolidated Phonogyarfh Company, Ld. [1908] 1 K, B. 935 we of 
. 
° è m i i e. e . e 
+ e. . e e j : 
^ 25 : “fee e. " ° e e e PN & 
e. et ae z e. » . 


. - 
vi. F THE BOMBAY LAW BEPORTER . [vor. x. 
. 


e * PAGE. 


ADMINISTRATION—Imperfest Gift of Personalty—Bonds to Bearer—Con- 
tinulng Intention to give—D6nee appointed one of the Executors. In 
re Stewart, Stewart v. Mc Laughlin (1908, 2 Ob. 251). ...* en 

'Will—Immediate Gift of Share of Residue—Debi due 

from Beneficiary to Testator payable by Instalmente—Right of 

e  E&ecutors to »eifin Share to answer Debt. In Abrahams; Abrahams 
v. Abrahams (1908, 2 Ch. 69). sa 

Ain—Easement—Nature of Right—Derogation foni Grant Obemustion: 
Cable v. Bryant. (1908, 1 Ch. 259) .. n 

ASBAUET—Bchoolraster— Assistant Teacher—Right iea each 


156 


65 


*in Public Elementary School to inflict Corporal Punishment—School ' 


Regulations. Mansell v. Griffin (1908, 1 K. B. 160) ole 

BANKÉR—Cheque—Forged inddreement-Payee—‘Fictitious or non- PeT 
Pergon’ '—Belief or Intention of Drawers—North and South Wales 
Bank, Ld. v. Iréine. (1908, A. C. 197) 

BREACH of Promise of Marriage Contract —Promise to Mansi on Death. of 

P Wife—Knowledge of Promisee—Public Policy. Wilson v: Carnley 
(1908, 1 K. B. 729). 

BiwxRpProy—Proof by Assignee: of Creditor—Costs due iy Creditor * 
Trust&—Dividend on ProóG-Trustee's Right to retain DRridend 
against Costs. Im re Mayne. Ez. pars the Official Receiver (1907, 
2 K. B. 899) 

CoFfykicHt—Unpublished Picture— Property E E Paw 
Right—Infringerhent—Pirated Copy—Innooent Publication—Damages. 

e Mansell v. Valley Printing Co. (1908, 2 Ch. 441). T" soe 

CHARITY—Gift fcr Relief of indigent bachelors and widowere—Un- 
certainty. Weir v, Cfim-Brown (1908, A. C. 612). n 

—— ———Qift—Charitable or Emigration Usee—Uncertainty. In re 

| Sidney. Hingeston v. Sidney (1908, 1, Ch. 488). 





re Sidndy. | Hingesion v. Sidney (1908, 1 Ch: 126). PE = 
CoswTRAOT—Üonsideration—Breach of duty to take care—Damagee—Re- 
* motenees—Intervening Grim jnal Act P party causing loss. De 
La Bere v. Pearson Ld. (1908, 1 K. B: EE: ias 
-— — — — —f8ale of land—Construction—Speciflo performance refused— 
uncerthinty as to consideratfon. Douglas v. Baynes (1908, A! O. 47T):-- 
Costs—Preliminary expensee—Registration feee—Stamp duty on capital— 
Payment hy p-omoter—Liabiliég of pene e eee pat 
Winion's claim, (1008, 2 Oh? 515)... m 
CRIMINAL Law—Riot—Intention-to render Mutual Elp em TAN 
e sifon—Force ‘and Violence--Persons:riotóuslj" tand tumultuously ` 


Uncertainty —Gift—Oharitable Uses or Emigration Uses. In 


122. 


92 


°. Pid . 
* * 8 * 
¢ 
* 1007.] t. RECENT ENGLISH OASES. : vil 
L 4 y a 
e 
assembled. Field v. Metropolitan, Police. (1907, 2 K. B. 853). +» 20° 


DEFAMATION—Libel—Trade Protection Society Communications to Sub- 
e „scribers not priviledged— Privilege foundedcon the General Interest of . 
Society. Macintash v. Dun. (1908, A. 0. 390) ` ES . 156 

Doas—Savage Dog—Keeping with Knowledge of Vice—Intervening® Act 

of Third Person causing dog to bite—Liability of Owner—Remoteness 

of Damage. Baker v. Snell (1908, 2 K. B. 352); on appeal, (1908, 
2K.B.825) ... ds 143, 206 — 

Debi wineries A telis Privilego Report of Official isst under 

Oompanies ( Winding- i Act, 1890. ORTER y. Sii uk iode 


1 Oh. 584) Rss 91 
DRED—Misrepregsentation as "I Contente Pea of non est eed Howat- 
son v. Webb. (1908, 1 Ch. 1.) E ex 66 


DAMAGE—Subsidence—Measure of Damages—Risk of Future Bubeidango-- 
Remoteness— Working of Minerals. West Leigh Colliery Company v. 
Tunnicliffe & Hampson, Ld. (1908, A. O. 27) =» ed 

FERBY—Franchise— Ànoient —Ferry— Traffic diverted S Disidrianod of 
Ferry. Dibden v. Skirrow (1908, 1 Ch. 41) .- e 36 

FLATS—Negligence—Dangerous Premises—Building let out in Flate—Stair- ` 
case in posseasion of Landlord—Staircase not lighted—Landlord, Liabi- 
lity of, to Persons other than Tenants— Absence of any undertaking 
tolighisStaircase. Huggett v. Miers (19082 K. B. 278) ... . ce 122 

FoRESHORE—Tidal and Navigable River—Wifd Fowl—Right of Public to 
Shoot Wild Fowl—Custam—Birds of Warren—Public Rights in Sea 
and Foreshore—Fishery. Lord AUS v. Purcell (1908, 

2 Ch. 139) je TT a. 143 

FIsHERY—Prescription in a que Estato— Profit MER in Sas solo- . 
Presumption of legal origin. Lord Chesterfield v. Harris. (1908; 2 
Oh. 397 ). err m &- ses ,. 186 

HUSBAND AND Win-usrentes ipa by Wife for debt of husband— 
Influence of husband—Sufficient explanation of dooument not given 
to wife—Notice,to Creditor Sf relationship—Creditor procuring 
guarantee through husband. Chaplin & Co. Ld. v. Brammali (1908, . 

` 1 K. B. 238) œ... 4 67 

INSURANOZ, LirE—Fraud of Tsetse Agent—Avoidanos of Policy —Re- ° 
covery back of Prémiums, Kéftlewell v. Refuge Assurance Company 
(1908, 1 K.-B. 545) p 4 9 

LANDLORD” AND TENANT—Insanitary Houses Napigoise of adioa 
‘Right of wife and children of tenant to claim Damages for Illness. 
Cameron v. Young (1908, A. O. 176) .. scs .. 1323 

LzrTERS-"-Biographg —A uthority to Write—Use of Informatio? contaings, 

* in Letters—Extracts, and Paraphrases— Intention of Writer—Injunc- 
"on. Philip v. Popid (1907, 2 Oh. 577) T en e-. 67 


. e 
-à s * 
: . 
. * a 
viii i THE BOMBAY LAW REPORTER. . [vor. x 
Su e 
x PAGE. 


. 

Light—#rescription—Dominant and fervient Tenements united in One 
' Freeholder—Extinguishment of Easement—Presoription Act, 1832 
8. 3. Richardson v. Graham. (1908, 1 K. B. 39) © ive ois 
MARRIAGE—Breach of Promise of Marriage—Oontract—Promise fo Marry 
> on Desth of Wife—Knowledge of Promisee—Public dra Bpiers v. 
Hunt (1908, 1 K. B. 720) .. aed 
MenrGAGE—Trade e Pixturee— Hire id. Purobaso Agrooment—Right 
of Morigagee against Owner of Fixtures—Morigagor in Possession. 
Ellis v. @lover and Hobson, Ld. 61908, 1 K. B. 388) sae — 
NEGLIGENOE-—Liability to reinstate Pavement—Subsidence—Omiasion 
of Road Authority to rectify—Waterworks Clauses Act, 1847 

(10 and 11 Vict. O. 17),8.32. Hartley v. Rochdale Corporation 
(1908, 2 K. B. 594) ane = - A. se 

e ~*———-Rallway Oompany—Failure of Railway Servants to close 
Carriage Doors before Starting the Train—Passenger—Damages for 
Persoftal Injuries. Total v. North British NÉ TOME M 
A. O. 352). sts 5 

—— 2 —Negligent dies of ener, eee Practice—Single 
Act or Omission—Evidence of Similar Acts or Omissions—Admis- 
sibill&y. Hales v. Kerr, (190g, 2 K. B. 601) 

‘NUISAROE— Drainage System—Sewera—Storm water: -overiiw— 
Discharge into tidal navigable creek—Riparian owmers—Tresepase— 
Nuisance—Injunction. Prices Patent Candle Co. v. London nid 
Council (1908, 2 K. B*528) aes "i 

N ULLITY OF MARRIAGE—Unsoundness of Mind-Delusional EE re 
oia—Deluaions of Suspicion—Decree—Oustody of Child—Costs of the 
Official Solicitor as G ad litem of the respondent—Form of 
Order. Jackson v. Jackson (1908, P. 308) 

TRAMWAYS—Nuisance—Oreosote used in paving road Tramway Gon 
pany—Damages to plants in adjoining .and—Knowledge—Statutory 
Authority—Exceptional use of land. West v. Bristol Tramways 
Company (1908, 2 K. B. 14) = i 

Wi Words of Futurity—Gift to Nephews and Nioooe—Gift i Ohildren 
of Nephew in case any Nepkeweshall die inmy lifetime—Nephew dead 
at Date of will leaving child—Wéill—Construction. in re Lambert, 
` Corns v. Harrison, (1908, 2 Oh, 117) T me 


36 


92 


157 


157 


157 


123 


dl 


NOTES OF OASES. 


. NOTES OF CASES. 


CIVIL. 


Abdulla Khan v. Khanmiya ax 
Ahmedabad Municipality v. Chamanlal 
Ahmedbhoy Hubibhoy, Jn re 
Ali Miya v. B. B. & C. L Ry. 
Ayshabel v. Ebrahim ... 
Bepu Bhave v. Dhondu Bapu 
Bhagwan v. Warvbei ... 


Bhikya v. Babu i Gee A 
Collector of Bijapur v Bhimrao  .. one 
Datto v. Pandurang - z 

Daulatrav v. Bhujangrao T bee 
Durbar Khachar v. Khachar Harsur ise 
Framiji O. Marker, In re -— 


Ganesh Dandvate v. Govind 8. Dahavate 
Government of Bombay v. Karim Tar Mahomed 
Haji Sajan v. N. C. Macleod iss sh 
Jn re Framji C. Marker vis 

In re Indian Companies Act -— 

In re Shah Steam Navigation Co. 


‘In re Indian Arbitration Act 

Jn ra Atlas Insurance Co.. "- sse 
Ahmedbhoy Hubibhoy, Jn re SES its > 
Macharam v. Regina Stanger ies " 
Mancharam Nathubhai v. Keshavlal " 
Meherbai v. Hormusgjie... js. EN 
Nathubai v. Bai Ujjam... ux. m nun 

Nana Abe v. Shek’ Andu = We 
Prabhakar v. Khanderao tn ". 8 
R. D. Sethna v. R. 8. D. Chopra —. Bs 


Ramachandra v. Krishna Rao. 
Rajendraial Maneklal v. The Surat Munioipaty 
, Re Atlas Insurance Co, Mnre uu du 


Shah Sipam Navigation Co, In re 
Shrinivas KrisBna v? Narhar Kando 
^Bhelkh Mahomed v. Jamajuddin -- eve 
Bonahai v. TribhovandadMalvi .. ete 
. i ° 
s M * 
e. 2" . (^ ° š e m * 
* . p : ^. n * 
^ a e ? * 


! $ 
i ix 
v 

. 
e. 

PAGE 
E ° B5 
176 
a OCJ. 40 
O.CJ. 72 
: O.CJ. 38 
* 160 
39 
T 196 

" 38 
e — 196 
38 

» T" *.56 
m eo OOS, 24 
e . 136 
: *.0J. 127 
; 0.0,J. 23 
0.0.J. 24 
* OC. 37 
- OOJ. 37 
4 OCS. © 40 
o m 0.0. 40 
O.0J. 40 
. OU. 37 
55 
le Me 176 
ees 55 
- 56 
m ^16 
D 0.05. 24 
56 
js 71 
40 
" enc OCJ. 37 
e 0*9 39 
es 71 
ane ofi. @ 
Ps e ° 
s e . 

S *. 
eo a e 
* 


e 


i d e$ *? i 
e * : é 
e : e. " m 
š \ ' b 
x i THE BOMBAY LAW REPORTER e VOL. K, 
Py e 
" : : é . Pick ° 
ShivlaP Motilal v. The Secretary of State ... » 2002. 96 
Surat City Municipality v*'Tyabali Daudbhai sis m 135 
Vishna Phondi v. Balaji Bahiru .. A" ae ; 7 i 
CRIMINAL 
e. * e e? 
- Emperor v. Nashmirbei see owe 24 
» v.*Yesbwant .. m E - 125 
^» v. Ramji pudkaji e m € ive 125 
» v, Chandra Krishna à set m: - 128 
*, — v. Jaji Ardru P m D 176 
In re Maganlal L. Shroff ots say 2t 112 
° “n re 8. E. Dullash  ». - i " 126 
In re Dgyal n eee - 127 
In re Jaju see m T tee ve ae 136 
e E eno 
. A e. 
. e * 
. M 
s 
*. 
e 
e 
ë LÀ 
e e 
. 4 
; x d hj . 
. . 
kx ^ 
i 
: . 2 ean 2d 
~ uS et pow 
* $ = sS 
: LÀ " . V g e e 
e e oe i zs e. : = i 
e. n . °’ © es e X 
[od x + [] . . e 9 
x e . 9? e. eM . . * ^ = 
*. e , * e-@ i A eg 9 " 
e " A . * e are 





THE 


Bombay daw Repo 
JOURNAL. 


Ith January 1908, g 


THE LAYS OF THE LAW., 





Prologue. ' e 





Just five and twenty years have passed sinto Hart gave ns ‘The Lats of Lave’ 
With leading caseg of this Court done into lively, legal verse; 

When counsel wooed both Law and Muse, wrote verge and plaint without a flaw, 
And sombre judges laughed at jibes that dullness from the courts disperse. 


Ah! five and twonty years have passed, and passed with them the race of men 
Who killed tho tedium of a caso by breaking into mirthful song; 
They sing no mgre, but draft &nd plead, and pocket fatter feos than when 
Old Anstey niade it hot for all, by tempor wild and language strong. " 


1 . 


The Bar is olad inmourning deep, the Befich'seems draped in sackoloth now, 
The Judges look so learned that none dare their dignity to mar: 
47 * 


a 


"Phéy laugh not, and they blush to smile, at pleasantries they knit their brow 


PM Wien peals offlaughtor ritg in Court thoy grow stone-deaf and gase afar. 
. . * 


v a» 
e 


'^ Be silent!" shouts fhe oriér who, with splitting rjbs, is hoard te snort, 


The Judge looks stern and lawybrs {rn the pages of their briefs below: ° "7 


"gd. ] g "ED OMB ge ° 
) PE (fe ee ! *9 . j 
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The contrast of those days and these o&nveys to me this'sad import 
That those were happy, merry days, just five and twenty years ago, 


e 
i 
Por five arid twenty years ago we heard ‘Ye Song of Ye Fals Note’, 
* And ‘Dady Dada’ clothed in verse looked smarter than when dressed in plaint; 
+ Whilst ‘Shylock Redifivus’ seemed far funnier than the case to quote, 


And ‘Hokey-Pokey’ sang of customs that were thought grotesquely quaint.* 
e e 


The customs keep their quaintness still, but Law and Muse have been divorced, 
The Law looks east, westward the Muse, and Life seems void of poetry; 
Pray wed your Law to Science now, but let the union be not forced, 
And let the Muse be friends with Law—’tis better so for you and me. 


s I’ve heard it fall from lawyers’ lips that (let me whisper) ‘Law’s a hass I’ - 
Bat if the Law be ‘hase’ then let the ‘hass’ bray with a joyous ring: 
A braying hass is better far than one that mutely feeds on grass, 
What matters if it ondy brays—you cannot hope to Apr it sing! 


I tried to flirt with fickle Law —the heartless wench has jilted me, 

I thought her proud, and prudish, prin—perhaps she found me hard to please. 
I sois turned to coquette Muse, at first she nearly tilted me, 

"But now she smiles—would that she gave me of her smile a life-long lease, 


Ah, happy thought! Make hay, they say, wMile warmly shines the sun on you, 

* Then let me ‘make some verses whilethat smileis mine—for it may fleet: 

And let me show thes, ugly hag, how comelier thou art to view *. 
When dressed in Muse's dainty garb, than in thy sombfe, brief-sised sheet. 


So be my task to set to rhyme some cases, after this prelude; bz 
My aim is only to amuse, the laws I do not interpret: , 
Task nespraise (nor merit it), buteif h you're in a carping meod, e 


"n 
Then pray, my friends, do not forget that I am TU 8 novice yet. : J 
. . = 


e 6 +f All these casos are mentioned in Mart’s Ths Lays of the Law. 
e `: . 
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LIMITATION FOR MOFUSSIL MORTGAGES. 


Vasudeo v. SArinivasa." 





J! is perhaps no great compliment to the framers of Indian law that, 

some of its simplest provisions have become the theme of forensic 
polemic and would have for that matter continued to'be so till dodmsday 
were it not for the law-advisers of His Majesty who have often come down 
with a clenched fist upon this concaterfation of cases or that*according to 
what appeared to their Lordships the cogrect interpretgtion of the Indian 
Statute. And such is the respect of jurists for authority that even the 
Legislature is hushed into inaction on points on which the Lords of the 
Privy Council have made their pronouncement that this will not be the 
case on the momentous question on which that high tribunal has recently 
given its decision. It has been a moot question for thirty years whether the 
limitation for suits to enforce a mortgage other than an English mortgage 
is sixty years as provided in article 147 or only 12 years as provided i in 
articles 130 or 135 of the Limitation Act. A layman reading artiole'147 
would not pause to give his view of tho seotion, but it is not the view which 
the learnedeJudges of High Courts have aocdpted. 

Now this artiole providos that a mortgagee suifig “for Pedii or 
sale” must doso within 60 years, and the Courts have been divided on 
the meaning of the biliteral “or” which occurs in the phrase. According to 
the view of the Bombay (1), Madras (9, and Allahabad (3) Courts the pre- 
position is a disjunctive intended to provide only one period of limitgtion 
for both classes of suits—that is to say, suits in which the mortgageo's 
remedy is by foreclosure or by sale, It will be seen that the view of strong 
Full Benches of the three High Courts was clearly that article 147 giving 
the limitation of sixty yoars was applicable to all suits instituted under the 
Transfer of Property Aot. And this vjew found acceptance in the Punjab (4) 
and Oentral Provipces. (5) And the same view was adopted by a divisional” 
Bench of the Caloutta High Court (6), But a discordant note was struck in a 
case of the same Oougt in 1887 in which aub Bench decided against the 
applicability of f article 147 to mofussil mortgages. In this case Wilson 


(*) (190 om. L. R. 1104 All. $51, x. ». 
(1) Moram v. Vithal, (1888) I. L- B. 13 Bom. (4) Gugar Mall v. llaichi Ram, (1885) 
7. s; Datto vary. Fithu, (1895) P. R. No. 18; Ramsran v. Mahtab (1890) 
L L. R. &o,Bom. 408 F. B. PR No 112. 
-(2). Narayana v9 VenBetarawana, 25 Mad. — (5) Murat Singh v. Ramlal, 8 C. PA. 83. 
930 x. B.; Chairman Municipal Com- (6) Alis. App. No. 343 of 1889 (decided per* 
v. Suserla, 16 M. V. 3. B. 53. Okinesly and Ameer Ali JJ, on 18th 
(8) Shivlal v, Gaxgaprasad, (1884) LL. R.6 Aug. 1890) . 
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and Porter JJ. evidently refused to follow the precedent of their own 
Oourt() and in view of a previous unreported case in which article 
132 was held to spply, they referred the question to the Full Bench, 
with the following remarks: “We are not inclined tg think that article 
147 has the wide operation attributed toit by the Allahabad Court, 
We are rather disposed to hold that it refers to the common form of suit 
upon an English mortgage in which the plaintiff is entitled to claim, and 
ordinarily does claim foreclosure or sale in the alternative. A mortgage 
in the English form was in 1877 the only mortgage upon which such a suit 
could be brought, and under s. 67 of the Transfer of Property Act it seems to 
be so still, In such Acts as the Limitation Act, forming a connected series, 
we think, the presumption is strong against the intention to make a sudden 
and urfexplained departure from the general line of policy running through 
the whole series and that policy as to mortgages is to keep the right of 
suit’ within narrow limits of time, We think too that in such Acts mere 
changes of phrase not obviously involving changes,of meaning ought not to 
be so treated as to alter the substance of the law. We are therefore inolin- 
ed. to think that except so far, if at all, as s. 147 may have altered the law 


* jn the'oase of mortgages in the English form, the law of limitation appli- 


cable to suits to enforce mortgages remains the same as it was under the 
Act of 1874 and as it was explained by the Privy Council in the qase above 
cited.” (3). This view was acceded & by the Full Bench, and it is note-worthy 
that Mitter J. who delivered the judgment of the Full Bench did not deny 
that the plain interpretation of the article favoured the 60 years rule. He 
mainly based his decision on the undoubted fact that in 1877 when article 
147 wgs for the first time added to the Limitation Act, there were no suits 
for foreclosure, though there were suits under kut kobala or conditional 
bills-of-sale for posBeasion of the mortgaged property. But since such suits 
were under the Act of 1871 governed by article 135 giving only 12 years, an 
article reproduced in the Act of 1877 it wag said that the Legislature could 
not have provided a longer term for a security of an $nferior kind, e. g. a 
simple mortgag®, and that therefore artfole 147 should not be held to apply 
to such a mortgage. The line of ratiooination adopted by the Caloutta High 
Court i one which in other casgs has not found favourwith their Lordships 
of the Privy Council who in another connection remarked :.'' The respondent 
maintained this singular proposition that in dealing with &-eansolidating 
Statute each enactment must be tffhced to its original-source, and when 
discovered must be construed according to the state of the circumstances whic 
existed when it finst became law. | TÉfe proposition has nejther reasoR nor 
authorit?"b recommend it. The very object of consolidation is to collect the 


(1) Brasolaj v. Gowrekaran, (1885) I. L,R., (3) Girwar Singh. Thakur Narain Singh 
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statutory law bearingupon a particular gubjéet, and to bring it down to date, in 
order that it may form a useful Code applicable to the circumstances existe 
ing at the time the consolidating Act is passed.” (1) And so Lord Herschell 
L. 0. remarked in a case (3), followed by their “Lordships (3); “J think” 
he said “the proper course is in the first instance to examine the language 
of the Statute and to ask what is its natural meaning uninfluenced by any . 
considerations derived from the previous state of the law, and not-to start 
with enquiring: how the law previously stood and then &ssuming that*it was 
probably intended to leave it unaltered, to see if the words of the enactment 
will bear an-interpretation in conformity with this view. If a sta&ute, intend. 
ed to embody in a code of particular branch of the law, is to be treatedin 
this fashion, it appears to me that its utility will be almost entirely destroy- 
ed and the very object with which it was enacted will be frustrated. The*pur- 
pose of such a Statute surely was that, on any point specifically dealt 
with by it, the law should be ascertained by interpreting the language used, . 
instead of, as before, roaming over a vast number of authorities in order to 
discover what the law was, extracting it by minute oritical examination of 
«e the prior decisions”. If it were necessary citation could be multiplied 
in support of this view which lays down theouly sensible rule for the itfter- 
pretation of a Statute. But with the utmost deference to the Calcutta Full 
Bench, it cannot be said that they hadqnot transgressed it, Hotrevor, if 
the matters had stood where they were unffl the 22nd July last, the view of 
Indian Courts on theeubject would have been all but unanimous, But on 
that date three of their Lordships of the Privy Counoil delivered a judgment 
the effect of which has been to overrule the five Uourts the view of which 
was unanimous and to reaffirm the view taken in Girwar's case, andfor . 
exactly identical reasons, If their Lordships’ judgment had not been deliver 
ed by Sir Arthur Wilson, this would have been a remarkable coincidence, 
But delivered as it was by that eminent ex-judge of the Calcutta High 
Oourt the fact is immaterial, except perhaps for the purpose that that 
learned Judge has eadhored to his views for twenty years. In this case (4) 
decided by Lords Robertson, Collins afd Sir Arthur Wilson, the question as" ; 
to the applicabilfty of section 147 of the Limitation Act came up directly 
for decision, and Sir Arthur Wilson in deliverigg the judgment of the Board " 
observed: “The jreponderating considerations, in their Lordships’ 
e opinion, are, the following : The narrower construction escapes the necessity 
of attributing: to the Legislature a gre&t and sudden change of policy. 


© gives effect to the ordinary presumption that the Legislature, when 
it repediqin substafcoin a later Act an earlier enactment, that has obtained 


a hi E A 
e. (1) Administrator General v. Premlal (1895) (3) Norendra Natk v. Kamalbasini, (1896) 1° 
“I. J. R. 22 Cal. 788 (798), L.R. RISE DER 


(3) Bank of England v. Giriano, (1881) A. x 
"M C, 107, . (4), Vasudeva v. Srinivasa, 0, Bom. Qe. B, 1104. -o.a 
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a settled meaning by judioial construction. intends the words to mean what 
they meant before. The other construction fails in both these particulars.” 
It does: but then itis wholly consonant with the normal meaning thate 
must be assigned to the language of a statute and to thetechnical meanings 
assigned to the terms in the statute in which alone they could be defined, 
Moreover. if reference to pre-existing law be permissible one fails to see 
what justification the Indian Limitation Act can show for the enactment of 
two “distinct articles ‘one (Art, 132) confined to charges and another (Art. 147) 
to mortgages. In 1877 when this Act was passed thero was no statutory 
difference betweon these two forms of “socurities and in practice tho two 
terms were used inteachangeably. If, therefore, the reasoning of their Lord- 
ships be pressed home toits logical consequencos we have the following 
result In 1877 the difference between a charge and morigage was 
nongexistent, The Legislature then could only provide for a case then 
z existent, Hence, it could only provide one limitation forthe two securities, 
And such liffitation is provided by Art. 147, Hence Art. 132 is either supere 
e  fuous or meaningless or else it must have got in a lapsus oalamas, but 
which, s Euclid would say. is absurd. The view ae Lordships on the = 
question of limitation is, therefore, neither cogent nor consistent with itself 
and one regrets that it should have been propounded after the point had all 
been settled after thirty years, And now that it is for the noncessupreme 
law, it is not difficult to dee the mischief it is likely to do. Mortgagees who 
had waited for more than twelve yearsfor their money, it may beon account 
of the penury of their mortgagors, will now wake up to find all their money 
gone, Andthe mortgagors will admire the subtle wisdom of an August 
2 Chamber that has unsolicited loosened from them their fetters of contract. 
That this will be a pesitive misfortune no one can doubt. And it is. therefore, 
the duty of the Legislature to settle the law, which it should never have left 
80 long in doubt, by declaring what shall be the limitation for suits on 
mortgages by conditional sale and those in erhich the mortgagee’s remedy i$ 
by a mere sale, It appoars incongruoys that a high cfass security like 
that by conditional sale should be placed on the same footing as the flimsy 
and evanescent security afforded by a charge. If the rights of the mortga- . 
gee and mortgagor are co-ordfhate and reciprocal there appears to be no 
reason why the mortgagor should have sixty years for redemption and the 
mortgageehave anything less. If,pn the other hand, the peri 
appears inordinately long reason would seem to require that -the limi 
both for redemption as well as foreologure or sale should he cut do 
The vigy propotnded by their Lordships of the Privy Ceunci, appears to 
take no note of the mutuality which pervades the law of mortgage both in . 
England as well asin this country. But whether it x Xo or not one regrets 
ee that their Lordships should have eet aside by one stroke of their pen th 
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long cursus curiae which the precedents of the Indian Courts had for three 
decades firmly established. But had this been a singular case of their 
Lordships having made a clean sweep of well-established precedents of the 
Indian Courts the matter would have been serious enough. Båt there are 
cases after cases decided by their Lordships which disclose a lamentable 
want of grasp of the principles of the subject with which they deal. And 
ripe scholars of Indian law regret that even their saarejl texts are «not jm- 
mune against such judicial vandalism. That this is the deliberate view of 
the Indian jurists needs no emphasis. , è 

Mr. John Morley has reformed his council. Is it too much to expect from 
him if he also turns a kindly glance towards judicial feform. The Board of 
their Lordships might profitably be strengthened by the addition of wo or 
more Indian Barristers to sit as assessors, if they cannot for reasons of state 
or otherwise be sworn of the Privy Council. But the reform that Will 
meet with universal acceptance is the costitution of a central Court of ap- 
peal in this oountry—a reform towards which the self-governing colonies 
have long since drifted and which if carried out here will not only shorten 
duration and lessen cost but give that satisfaction alike to pedants and 
pleaders who at present feel that the decisions of their Lordships have much 
to seek, . 
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HE word Smriti is derived from the root W to remember ahd it desig» 

nates what was only remembered and handed dow by human authors 

such as Manu, Yajnavalkya and other great sages. The following desorip- 

tion of the Smritis given by Mr. Colebrooke may be accepted as substan- 
tially correct, A : 

“The laws of Hindoos, civil and ereligious, are by them believed to be 
alike founded on «evelation, a portion of which has been preserved in the 
very words revealed and oonstitutes the Vedas esteemed by them as sacred 
writ. Another portiog has been preserfed by inspired writers who had 

e revelation prese their memory, and who have recorded holy precepts 
for whic vine sanction isto be presum@d. This is termed Smriti, recollec- 
jggz(rememberedlaw) in contradistinction to Bruti, tradition, (revealed law). 
“ Te Vedas corfvern chiefly religion send contain few passages directly 
* Weare indebted to the Hon. Mr. Shamrao Vithal, and read before the Bombay 
° Justice Chandavarkar, fordhe kind per- Branch of the Royal Asiatio Sooiety by 
mission given to publishAbtsc papers. Mr. D. G. Dalvi M. A., LL. B., aki] High 







They were written by the late Mr. , Court.—Ens, B A 
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applicable to jurisprudence. Tho law civil and criminal, is to be found in 
the Smriti, otherwise termed Dharma-sastra including duty, or means of 
moral merit. So much of this as relates to observances may be classed 
together with-ancient and modern rituals (bearing the designation of Kalpa 

. or Paddhati)as a separate branch; and forensic law is more particularly 
understood when the Dharma-sastra is treated of. 

-“Thht law is to Be sought primarily in the institutes or collections 
(Samhitas) attributed to holy sages; the true authors, whoever these were 
having affixed to their compositions he names of sacred personages, such as 
Manu, Yajnyavalkya, Vishnu, Partsara, Gautama &o." 

Batta Kumarila in his Tantra-Vartika Bays :— 


: aat faster, quest TARA I 
‘ A TMT, ALS a EAX || 


The origin of the Smritis cannot be traced on account of the Sakhas 
lying scattered here and there, on account of human carelessness or 
error and on account of the variety of topics with which they (the Smritis) 
deals 

Madhavasharya in his Jaiminiya Nyayamala-Vistard gives a more reason- 
able explanation. He says that the Bmritis are digests in which the 
Vedic ordinances which lie scattqred in the several Vedas are epttomised or 
collected in one place, Ea 

The late Mr. Prossonno Coomar Tagore in the Preface to his Translation 
of the Vivada-Chintamaai ascribes, on the authority lof Raja Ramamohan 
Roy, the origin of the Smritis to.a revolution which led the people of India 
to Whthdrew the legislative power from the hands of the executive authori- 
ties and entrust 4t exolusively to tho holy sages. This theory appears 
to rest on the rules which &re contained in the Manu and other 
Smritis for the constitution of what are called partehads or coun- 
cils to determine points of law.(!) Bute one grave difficulty in the way of 
sour accepting jhis opinion is the radically inconsistent orthodox belief given 
expression to over and over again in Sanskrit writings that all law emana- 
tes érom God and that the Smritis, the so called Codes of Manu and other 
sages, derive their sanction dhlyebeoause they (the.aushors of the Smritis) 
“had revelation present to their memory." If that is oit is evident that 
there could be no legislative power in the executive to 
entrusted to the sages, 

Another view as to the origin of thé Smritis which hag found favour Wi 

nome lager oriefital scholars is, that after Buddhism had daplined or enoa 
a a ee se ee ee 










(3) Manu XIL 198—115, - Gautama X XVIII, 49. b 
Fajnavalkys. Introduction, 9. Parasara. XII, 2-29. y 
" Vishnu III, 20. , . Mahsbharaia XII, Ch. 36. V. sd, 
e Peudhayana I, 8, >. o 
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ed to decline, the metrical Smritis iacluding the Code of Manu came into 
existence during what Dr. Bhandarkar calls the Kushan-Gupta pefod, 
extending over 250 years from about the middle of the third to the end of 
the fifth century after Ohrist, as a part of the process adopted by the 
Brahmanas togive anew and more popular shape to the literature of their 
oreed with the object of widening their influence and rendering it permanent. 
Ido not think that this explanation can be accepted as an adequate 
solution of the question. d ° 
It seems to me to rest on too narrow a basis. It first of all supposes that 
before Buddha appeared as a teacher “nothing occupied Indi& but animal 
sacrifices, Vedic ritual and the propitiatipn of the Brahyans at the cost of 
the other classes of the community. It next assumes that Brahmanism, which 
had suffered for several centuries from neglect and contempt, was able 
not only to reoover.lost ground but also to conjure up new gods and res 
establish its supremacy by producing such a vast amount of literature as 
that represented by the metrical Smritis, the Bhashyas, Puranas fand other 
branches of learning including poetry, within two hundred and fifty years. 
Lastly, it ignores the important element of civil law with which the Ogdes of 
Manu, Yajnavalkya, Narada, Brihaspati and others deal, and by implication, 
if not directly, suggests that Indian civilisation began with Buddhism. ` 
I take this opportunity to give expressidh to a view, which the perusal of 
the contributions of oriental scholars and.their Indiah followers to tho early 
history of India has f8rced upon my mind, namely, that the lines on which 
the investigations of these savanis have proceeded are not calculated to 
guide the critical spirit of the day correctly and judicially, The method of 
dividing the subject into what are designated the Vedic period, the Buddhistio 
period, the Brahamanio period, the Hindu period and apy number of other 
periods—a method which wag originally introduced on grounds of con- 
venienoe—has engendered a gpirit of theorising and partisanship which is 
prejudicial to the discovery gf tguth pure and simple. It has led to the 
vicious habit of trating eadh of theso subjects as distinct from tho other. 
It makes the student or injrostigator forget that there is a principle of 
continuity running through/the life of a nation and that a nation’s develop- 






i should hold 
gether form 


ndian Vaidiks, Budhists and the Brahmanas to- 
ne people, the gperiods going by their names re- 
phases of thought, and that a history of their civili- 
fact and isolates any one from the other periods 
ependent of what preceded and folfowed it, proceeds 
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cular period should, I think, be stfictly confined tô the collection of 
materials relating to the condition of society during that period. It should 
not go further and géneralime on those partial data. , 
The changes through whith Aryan thought in India hés passed from the 
earliest Vedio period to. the present day are due to the operation of 
fratural causes and not to causes personal to this class or that class, Itis not 
historically true to say that the Rishis and theirdesoendents invented the 
Vedio sacrifices, the" Vedio ritual and the system of caste with motives of 
individual aggrandisement. It is equally wrong to say that Buddhism was 
the result of c&ste oppression, As truly observed by Professor Oldenberg, 
for hundreds of years before Buddhs’s time, movements were in progress in 
Indian thought which prepared the way for Buddhism. Buddha was not a 
sodial reformer. He did not abolish caste and place Indian society on a 
democratic basis as is generally supposed. He let the state and society 
remain what they wero. To quote again Professor Oldenberg, the concep- 
tion of Budüha as the victorious champion of the lower classes against a 
haughty aristooraoy of birth and brain is historically untrue, 


e ltigsteted by some writers, who have taught themselves to regard Brah- 


manism as the source of all the evil we see in India, that the Brahmans 
were deadly opposed to Buddhism and that it was owing to their persecution 
that Buddhism left India to seek Spelter in more tolerant lands. eWe quote 
another deep student ofthe Buddhistic literature to show how unfounded 
this assertion is, Mr, Rhys Davids in his American lectures on Buddhism 
says : “It is very interesting, as evidence of the wonderful toleration which 
prevailed at that time through the valley of the Ganges, that a teacher, 
whose whole system was so diametrically opposed to the dominant creed 
and lozioslly so oerjain to undermine the influence of the Brahmins, the 
parsons of that day, should nevertheless havà been allowed to carry on his 
propaganda so ceaselessly and so peacefully through a considerable period 
of time. It is even more than that, Wharevdr he went, it was precisely 
the Brahmins themselves who often took the mpst earnest interest in his 
speculations, though his rejection of the soul thepory and of, all that it in- 
volved, was really incompatible with the whole.tieology of the Vedas and 
therefore’ with the supremady ef tho Brahnk Many of his chief 
disciples, many of the most distinguished membe rder, were Brahe 
mins, . . On the whole he was gegarded by the 
Hindu. We hear of no persecution during his life, 
his followers till many centuries afterwards, And 
the permgnent effect which this spirit of toleration 













of his owp persuasion: 
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work however original, would have been impossible. . . . Buddhism is 
essentially an Indian system, ” (1) | DIS: 

In fact the decline of Buddhism in India was due to its own mherent 
weaknesses and it was complete before the time of Bhatta Kumarila tnd 
Shankaracharya who are said to have flourished at the end of the 7th oen- 
tury and about the latter part of the eighth century after Chrift respectively, 

To return to my subject from this rather long digresgion, I think that the 
same causes which in former times led and which at the present day lead 
to the codification of laws among advanced nations were the origin of our 
Oodes of Manu, Yajnayalkya and other law-givers, namely, the growth gnd 
expansion of society and the necessity for consolidation. Originally 
there were no priests among the Indian Aryas. The patriargh or head 
of the family presided at and performed: the ceremonies pre- . 
scribed by the Veda; butin course of time three causes brought about a , l 
change in their mode of life and led to the creation of a special class to 
attend to the singing of hymns and officiate at the performance of the ritual 
connected¢herewith, namely, lat, the constfht struggles with the aboriginese 
to establish Aryan supremanoy; 2ndly, when this'had been accomplished, 
internal dissensions or civil wars sprang up among the Aryan tribes, the 
chief or king of one tribe.contending with that of gnother fo: superiority; and 
3rdly, the elaboration of the sacrificial literature and the establishment by the 
Kurus, the Penchalas, the Videhas,.Kosalas, and Kasis, of powerful kingdoms * 
in the country between the Jamuna and the Ganges andthe regions to the 
east of the Ganges, the effect of which-is summed up by Mr. R. O. Dutt in his 
Ancient India as follows:— Manners changed, society became more refined 
and polished, learning and artena&de considerable progress. Kings invited 
wise men in their pofished.courts, heldJearned controversies with their priests, 
formed elaborate, sacrifices according to the dictates of religiÓn, led respect- 
able and trained armies tq-the field, appointed duly qualified men to collect 
taxes and to administer-Justice and perfoymed all the duties of civilised e 
administrators, ,./. The priests multiplied religious rites and observances, 

= preserved the/Íraditional learning of the land and instructed and helped 

the in their religious duties.” 

As g consequence of this social and political development, condensation 

(1) There waf absolutely nothing new which* Buddhe proclaimed and disseminated 
° in Buddha’s teaching. His doctrines were his principles was something al hern 
idéngoal with the corresffonding Brah- and unwonted. Weber's 7 off RETN 
minica] doctrines. Only the fashionin | ee 3 S 
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of the large mass of scattered Vedic diterature becamé necessary to avoid 
overburdening the memory and certain Rishis composed manuals giving a 
collective and concise summary of the law systematically arranged undef 
the heads „f Sranta (sacrificial), Grihya (domestic) and Smarta or Dharma 
(legal) These manuals which are called the Sutras (1) and which form the 
third stage in the sacred literature of the Hindus led to the formation of 
what are oalled Sutra | Charanas or Vedio Schools. These schools, in their turn, 
preduced the diffetent Smritis called after the names of their founders, 

From very early times India has been a trading country. Besides a large 
home trade, St had an extensive commerce with foreign countries both by 
land and by sea. With the rise of she Buddhistio spirit India’s intercourse 
with foreign nations became wider and this circumstance naturally was 
followed by a rise in its trade, Hence a necessity must have arisen for the 
ooqification of the rules regulating mercantile-usages and contactual relations 
between parties to commercial transactions. Itis, I think, inthis way, and 
in this wag alone, that those portions of the Code of Manu which relate to 
civil jurisprudence can be explained. 

If we find in it alarge elementof sacerdotalism asserting the supremacy 
ofthe Brahmans, we also find side by side with it a degree of self-denial 
imposed upon him which is scarcely equalled by any-other system of priest 
hood in the world ancient or m 

There are other reasdhs also why I cannot accept Dr. Bhandarkar's view 
as regards the date at least of Manu, Ithink it a farfetched idea to say that 
the restrictions put by Manu upon the use of meat as food was due to the 
desire to effect a compromise between Brahmanism and Buddhism.(%):To me 
it seems more reasonable to asoribe those restrictions to a feeling that had 
been slowly growing against the free use of flesh as an article of food parti- 
cularly among the higher classes and that this feeling worked itself out fully 
when the Buddhistic school of thought became predominant. I am inclined to 
hold that even the limited liberty which M&nu's Oode allows i in favour of the 
qe of animal food is strong evidence against the theory that the Code was 
framed at a later period than Buddhism. 

There is a passage in the Manu Smriti (X43 f) wl which- anne that certain 
tribes of Kshatriyas such as tfe Randrakas, the D as, the Yavanas, the 
Sakas and the Pahlavas had gradually sunk to the. 
reason of their omission, in dismsgard of the Brahmanas, 1 
Vedio rites, This passage, it is argued by Dr. Bhandarkar, falsely 
O) Sutra, literally a thread, moans, a®* and it is w question : how far Buddha was 


qhort rules or precept, an aphorism (in strict in the use of meat as food. Ii ig 






morals, religion and scienoe). said that he of dysentery brought 

(2) As a mattor of fact the doctrine jet on by eating: Vide Hopkin on Reli- 
sores í nop-injury )isa Vedio doctrine e gions of Indis ( 1894 ) p. 310, 
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the tribes it refers tô with a Kshatriya origin with a view to increase Brahe 
manio influence and that therefore it proves the Manu Smriti to belong to & 
Period when the foreign domination of the Yavanas &c. had come to an end 
and the Brahmanas Rad won their victory completely. Dr. Bhandarkar has 
tried to support his view by passages quoted from a certain chapter of the 
Ánusasanika Parva of the Mahabharata in which the Brahmanas are ports e 
tayed as mightier than gods and the selfsame tribes gs are referred to in 
Manu are said to have become Sudras for the self-same reason as thht 
given in Manu., Coupling the two together the learned Doctor comes to the 
conclusion that the particular chapter in the Anusasanika Farva and the 
Manu Smriti were written about the same time and with the same motive, 
namely, to secure the patronage of the non-Áryan rulers for Brahminiem by 
flattering them with a fictitious nobility of origin. 

With great deference to the learned Doctor, I say, I cannot agree with - 
him. I do not think he has snoceeded in establishing his proposition, My 
reasons are briefly these:— : 

First:—The learned Doctor admits that about the time when, according 
to him, the Manu Smriti was written, Brahmanism hed fully won its viefory. e 

Secondly:—The non-Aryan tribes, Yavanas, Sakas, Pahlavas &o, had 
established their war-like character and capacity to rule, some of them bee 
fore and ofhers very early after the Chystian era, Therefore they must 
have established themgelves in popular estimation as kingly races before 
the end of the fourth century A. C. 

Thirdly:—The non-Aryan conquerors fought for the overlordship of the coun- 
try and not for the distinction of being known as the descendants of the Ksha- 
triyas “who had sprung from the arms of Him.the most resplendent One.” ^" 

Fourthly :—The passage in question far from being calculated to humour 
the pride of the non-Aryan rulers carries a sting in it. Whatis given by 
its first part is taken away by the second, It elevates and lowers them in 
the same breath, Moreover, how®far a fictitious label of ancient noble 
origin oan reconcile one to degradation in the present and make him a 
patron and friend of his degraders is a question. 

Fifthly :—The passages from the Anusasanika Parva of the Mahabharata 
such as those which» deolare that “one whofh they (the Brahmanas) praise 
prospers, one wh ‘they reproach, becomes miserable" &c. &o. have no 
evidentia e. They sre simply sthavada—laudatory expressions, 


cannog acquire a special value by reasqy of their being found in company 


poe out similar passages in other parts of the Mahabharata. They 


e of the Kehatriyas as rulers, 52 Sí; € 
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with passages deseribing Yavanas, Sakas, Pahlavas, Dravidas as Kahatriyas. 
* The whole fabric of Aryan society in India rightly or wrongly is founded up- 
on the superiority of tKe*Brahmanas as gounsellors and upon: the gfpremaoy 


° . 4 
e 
( THE BOMBAY LAW REPORTER, [von x. . 


e 

Sixthly:—In the Santi-Parva which*immediately precbdes the Anusasanika 
Parva it is stated that the Andhrakas, Guhas, Pulindas, Sabaras, Ohuchukas 

and Madrakas in the south and the Yavanas, Kambojas, Gandharas, Kiarate 

and the Harbaras in the north are degraded out-caste*tribes unfit to rule.(1) 

Is this passage also an interpolation designedly made after the overthrow 

* of Buddhism and the re-establishment of Brahmanical supremacy? Again in 
another part of the game Parva, Bhishma, while instructing Yudhishthira on 

tHe duties of a Keshatriya is stated to have quoted a discourse between the 
Kshatriya king Mandhatri and Indra.ca) In this discourse Mandhatri asks 

the question" "What duties should bé performed by the Yavanas, the Kiratas, 

the Gandharas, the Chinas, the. Sabaras, the Barbaras, the Sakas, the 
Tusharas, the Kankas, the Pahlavas, the Andhras, the Madrakas,the Pundras, 

the Pulindas, the Ramathas, the Kambojas, the several castes that have 

sprung up from Brehman's and Kshatriyas, the Vaisyas and the Sudras that 

7 reside in the dominions of (Arya) kings? What are those duties again to 
the obsebrance of which kings like overselves should force those tribes 

. that subsist by robbery’? 

Igdra answers:—Allthe robber tribes should serve their mothers and 
fathers, their preceptors and other seniors and reoluses living in the woods, 
All the robber tribes should also serve their kings. The duties and 
rites inculdated in the Vedas*ghould also be followed by them. They 

, should perform sacrifices in honour of the Pééris, dig wells (and dedicate 
them to universal servioe) give water to thirsty travellers, give away beds 
and make other seasonable presents unto Brahmanas, Abstention from 
injury, truth, suppression of wrath, supporting Brahmanas and kinsmen by 
giviftg them théir dues, maintemance of wives and children, purity, peace- 
fulness, making presents to Brahmanas at sacrifices of every kind, are 
duties that should be. practised by every person of this class who desires 
his own prosperity. Such a person should also perform all kinds of Paka- 
Yajnas with costly presents of food and wealth. These and similar duties, 
O sinless one, were laid down in oldeg days for persoffs of this class. All 
these acts which have been laid down for all others should be done by per- 
sons of also. the robber class, O king! . 

" Mandhatri says:— In the world of men, such w. 

living in disguise among all the four orders and in a 
- Indra answers:— Upon the dyappearance of kingly 
science of chastisement, all creatures became exceedingly afilic 
less one, in consequences of the tyranny of kings.” . 

* What do those passagos show? «They appear to me to regord g fac? of great 
importance not only historically but also sociologically and ethnologically. e ` 
They maf, I think, be jaken as proving beyond eiNdoubt that the Vedic 
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Aryan society had long before the Chfistian era lost its pristine purity by 
the admission into its pale, openly or secretly, forcibly or peacefully, of 
péople of foreign and non-Aryan war-like races‘and that there was no 
special or new end t8 be gained by the author of the Codo of Manu de- 
soribing them as belonging to the Kshatriya caste. 

Seventhly:—We have evidence of a definite character to place the In- * 
stitutes of Manu much.earlier than the period imagineg for it by Dr. Bhan- 
darkar. Patanjali, who flourished in the second century B. C, in the 
Vyakaranamahabhashya VI, 184, adduces Manu II, 120, yithout any 
variant, Dr. Buhler in his Introduction to the Manu Smriti has summed 
up the whole of the evidence including the passages refed upon by Dr. 
Bhandarkar and has oome tothe conclusion that the remotest limit asgign- 
able to the Manu Smriti is the third century B. O. and the lowest limit can- 
not be later than the second century A.D. To me this date seems to Me 
more aooeptable than that fixed by Dr. Bhandarkar. 

Eighthly :—Assuming that the passage in Manu does indicate tite special 
motive assigned to it by Dr. Bhandarkar, that circumstance alone cannot 
make the whole of the Smriti a production of the Kusan-Gupta period. 4j is 
believed by Dr. Bubler and other Sanskrit scholars that the Manu Smriti 
contains interpolations. If this is true, the pem in question zie, be one 
of such intérpolations. 

. Ninthly and lastly:—The Manu Smriti is remarkably free from that 
sectarian spirit which taints a large number of other extant Smritis. 

I have in dealing with Dr. Bhandarkar’s view as¢o the date of the Smritis 
oonfinedmy observations to the Code of Manu as it occupies the first eed 
foremost place in the list of works of that class. 

The latë Rao Saheb V. N. Mandlik has, in his workeon Hindu Law, 
recorded a large amount of information on the subject of the Smritis and 
his conclusions may be shortly stated as follows :— 

(1) There are se an to the Sinritis like the Anukramanikas nor Sars 
vanukramas of the Kigyeda, and withethe materials at presené available it* 


is not possible to determine their extent or antiquity either poe or 
relative, 









itis is very great? Many have been lost. Some 
ers are only known from quotations in other Smritis 
Ore modern writers, Theirfhumber is differently stated by 
ancient writers. Yajnavalkya and the Agni-Purana name twenty, 


1) Thé follo text quoted by Madhavachåfya, from the Vana-Patva also pointa aA 
a Canio orate Astos in the Kali age. 


aar Aga: Were | EJA MAR quur agar: 
eese os TES : 
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Viramitrodaya names fifty-seven, Paithinasi thirty-six, "the Garuda Puran 
eighteen, the Mahabharata about twenty-five ; Hemadri in his Dana-Khanda 
quotes texts of fifty-five Rishis and in his Vratakhanda twenty-eight. . 
- Madhawacharya in his commentary on Parasara, after alluding to Manu, 
cites a passage from Paithinasi which gives names of thirty-six Smritis and 
* says there are many more among whom he names Vatsa and ten others. 
The twelve Mayukhgs contain extracts from ninety-seven different Smritis. 
IA the Nimaya Sindhu Kemalakara refers to 131 Smritis and Ananta Deva 
in the Samskara-kaustubhe quotes 104, Besides these other Smriti passages 
are given but their authors are not named. (1) 
(3) There are several works uyder the name of the same reputed author 
with titles but slightly changed, e. g. Manu, Vriddha-Manu, Brihan-Manu, 
The words Brihat and Vriddha are used synonymously. On the question 
whether works appearing under one name with Vriddha or Brihat some 
times prefixed to it are works of different authors or have any common basis, 
"Mz. Manfjlik differing from Sulapani and Mitramisra is of opinion that such 
works are productions of different individuals and that their being nemed 
e  BÍtegthe same author is due to the one being an expansion or an epitome 
of the other. As regards their date he Says there are no dato for deciding 
whether the epitomes or the large works are of a later date than those 
whose expansions or epitomes ey appear to be; hut he states that in 
several instances the larger works appear to be the subsequent productions, 
(4) As regards the composition (contents) of the Smritis nothing can be 
yət definitely pronounced. Some take Smritis as Srutis preserved by tra= 
dition, Others consider them as supplements to Sutras, Others again hold 
° them to be dissertations or compilations of approved usages and oustoms 
promulgated at diferent times by or under the sanation of eminent sages or V 
their followers. Some are evidently sectarian works; some are compilations ` 
from other writers; while others, as they now stand, are confined to partiou- 
ler subjects or branches of particular subjects. 
. (5) The Smritis are works oxplanatpry of Dharma af received by tradi- 
tion; and whére the tradition has been lost or has beoqme obsolete, the 
Smriti becomes useless. N . 


^ (1) Their (of the Smritis) number is the Vivada—Gkintamant.) Boo also Wost 
great; the sages reputed to be the authors and Buhler on Hi i 
being mumerous—aooording to one glist PP. 26-27, where after i 
eighteen; according to another twice as ^ Bmritis the authors state i 
many; acdording to a third many more— “moest likely dóee noj com 

prise all th 
and several works being ascribed to the cient works on i Ha and dis e 
same author, his great or lees instifutos tracted search for* Msf, and a moro 
*(Vrihat or Laghu) or a later work of the ^ aoourate -Investigation of the modern 
atithor when old (Vridha) (Colebrooke compilations Will, no doubt, enlsrge it 
quoted by P. 0. Tagore ifi his Preface to considerably, i 
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` (6) The rule, that in casos where thére is a conflict between the Sruti and 
Smriti the former is to be obeyed, is not always followed in practice. In like 
thanner, the rule, that in a conflict between the'Bmritis and the Puranas 
the latter should give way, has lost its force, and practically the Stiritis have 


hardly much scope left. 
(7) The present Achara (practice) is more influenced by the Puranas than* 
by the Smritis. e 


. With reference to the above account, it may be remarked that the Rao 
Saheb’s view that rule as regards the relative priority betwegn the Srutis 
and Smritis is not always followed in practice and that the Smritis have been 
practically superseded by the Puranas cannot be receivéd in its entirety, It 
is no doubt a fact that for a long time past—for over a thousand years 
according to Mr. R. Dutt (Ancient India, Vol. I, p. 133)—the Puranas have 
excercised a large influence on the religious life of the Hindus, But it oaf- 
not be said for this reason that the authority of the Smritis has disappeared 
altogether. The Grihya ceremonies are still performed accordigg to the 
Sutras and Smritis. The courts of law still consult Manu, Yajnavalkya, 
Narada, Brihaspati and other well-known law-givers, On questions of Áehara 
no conscious departure is allowed from their precepts; and, whatever 
authority the Puranas enjoy is based upon the theory that they follow the 
Bruti and Smriti in what they lay down. I&may be further staté that tho 
critical spirit which contact with western thought has given rise to must in 
the long run succeed in displacing the Puranas from the high place which 
they have filled in the sacred literature of the Hindus as authorities on 
questions of Dharma. 

We have stated above that, according to the theory of the Indian Áfyas, 
the Vedas are eternal and thet they are the foundation and root of all 
knowledge. But, in the progress of intellect, a time came when new 
schools of thought sprang up and boldly questioned the olaims of the Vedas 
to divine revelation, They argu&d with great force that the Vedas were 
not eternal, that they were full of aontradictions and unintglligible dicta. 
and that the system of ritual and sacrifices built upon them was opposed to 
principles of right reasoning. , " 

- This revolution in* ht which serioUMly" threatened the safety of the 

e conservative Vodit’school, led to the formation of the method of exegetics 
imámsa of Jaimini, which $& one of the fourteen sources of 
Sage referred to by Yéjnvalkya.* Vijiyaneshwara explains Mim&msa 
to meal „the investigation of Vedio taxts. This system was founded by 
Jaimini and iflayf down rules in the form of Sutras or aphorisms for the, 
a erpruta tion of the texts of the Vedas and Bmritis. It recognises only one 
meth&d of proof—namely Sabda Pramána (ERFAN), word-prÉof, $. o., 


*Yajnavalkyad, 30 
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the proof derived from revelation or* Vedio precepts, and does not adzhit 
the validity of the methods of proof by preception, inference and analogy, 
on questions of Dharma, ° g 
After establishing as a fundamental proposition that the Vedas’ are 
eternal and not of human origin, it makes a classification of sentences or 
texts into principal and subordinate, A principal text ( fifqerem) is man- 
dajory in its nature, amd prescribes or prohibits any particular act or conduct, 
Mandatory texts are of four kinds; Ist, texts Sap ; or eeqrenafey :) 
which contain,absolute and unconditjonal commands which are independ. 
ent of any other cause: 2ndly, texts of the character of restrictive injunc 
tions (Pray, ) whieh merely regülate the time, place and manner of per- 
forming an act towards which a person may be inclined instinctively of his 
own aooord; 3rdly, texts of the nature of exclusive specification (Sfttearatt:). 
Thbse last are, -as one writer has described them, injunctions in form, 
but prohipitions in purport, As an example of this kind of texts; we 
may mentton the precept “Man shall eat the flesh of the five: clawed: 
. animals," This cannot be an apurvavidht, because mon may eat tho flesh 
* of sufh animals of their own accord without any ‘injunction to that effect. 
Nor is it a Niyamavidht, as no time or place or manner is prescribed. The: 
conclusion, therefore, is that map shall not eat the flesh of any other clawed: 
animal thai the five specified ones, Fourthly, texts which repeaf an injuno- 
tion previously declared. ( apm: ) "^ 
The class of subordinate texts are oalled Artha-vada, Stutivads, or Guna- 
vada, (( warm, cafe? grag: ). They have not the force of law. They 
. are to be taken as explanatory statements confirming or strengthening 
the signifloation of the principal propositions or mandatory texts. 
The authority of the Smritis stands next to that of the hrutis, The theory 
is that every rule presoribed by a Smriti is drawn from a Vedio precept and 
that, therefore, a Smriti text which conflicts with a Bruti text must be sb-: 
solutely rejected as no authority whatever. . 
* This theory és carried to such a lengfh that tho existence of a Vedio text 
in support of a Smriti text must be presumed even wher one cannot be 
e actually produced. According, to this theory of their origin, all the Smritis 
are of equal antiquity and of equal authority. TS aght to be no oon- 
flict between them, The fact, however, is that they differ vn many points; e ° 
and the following principles, somé of which we find laid down mritis 
themse'ves, are to be observed in determining which of two conflicting. SmPNo 
should be prefersed, Yajnavalkya*doclares that, where there is-a, dbnilict 
between fwo Smritis, that which is reasonable according to Vytvahara shall " 
be preferred. Mitakshara explains the word Vyavahgrg to mean ( quem) 
the usage observed by*the elders or tle-wisefiozi time immemorial, ° 








-~ ‘The cotumentators, however, follow a different method whioh is oslled thọ ° * 
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method of Bkavakayata or Vishaya-Vyavastha—the principle of unanimity 
or the. adjustment of contradictory passages. This method requires that in 
interpreting the Smritis you should bring them all into harmony as far as 
possible and prevent a conflict arising between them, It is assumed, in the 
words of Mr. Mayne, that the Smritis constitute a single body of law, one 
part of which supplements the other, and every part of whioh, if properly 
understood, is capable of being reconciled with the othr. : 

The commentators, accordingly, try to maintain this position by- assuming 
that texts, seemingly'in conflict with each other, really provide for different 
cases or different sets of circumstances or for different ages. By way of 
illustration, we shall take the case of the right of females to take property 
by succession, Baudhayana denies such right to women on the ground of a 
Vedio text; while Yajnavalkya and others recognise the right of the widow, 
the daughter, the mother and grandmother to inherit, The commentatérs 
explain; this conflict by supposing that the Vedio text quoted by Baudhayans 
refers to" women other than those expressly mentioned in the Yofnavalkya 
and other.Smritis. To take another instance, Narada says:—If, among 
several brothers, one childless should die, the others shall divide his ,pro- 
perty making a provision for his-women till they die, in case they remain 
faithful to the bed of their husband, While, Yajnavalkya declares jhat the 
faithful widow, the daughter, the danghteys son, the parents, tlfs brathers, 
the brothers’ sons, the Gotrajas, the Bandhus, the fellow student, each, in 
default of the other, shall inherit the property of a man dying 
sonless. The Mitakshara explains this conflict byeholding that the text of 
Narada refers to the succession to an undivided or reunited oo-parcener, 
and that the text of Yajnavalkya refers to succession t a separated brother. 
Again, Manu favours unequal division between brothers by allotting a 
double. share to the eldest, while Yajnavalkya onjoins that the division 
shall.be equal. This conflict is explained by Vijnanesvara by stating that 
Manu’s text relates to a different age. To give a fourth instance, Manu proe 
hibits gambling and betting whilg Narada and Brihsspati allow it, 
Mitramishra in the -Viramittrodaya explains this conflict by stating that 
Manu’s prohibition relates. to cases where false dice are used or thee pers 
mission: of the king has-not been obtained. * 


The Mimamag,in the section on the authority of the Smritis, lays down 
two-special miles which are worth mentiorfing. Ono of these is to the effect 
re there sre two contradictory Smriti texts, one of which has direct 

support from a Sruti text and the othe». lacks such support, the former 
should be follbwod and the latter rejected, the rule, that from a Srfriti texts 
"the. existence of a Bruti text shall be inferred, being explained away by the 
srgumont that's "Bruti foxt-whioh is actually knowneto us has. sry over 
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what may have been known to another, but of which we ‘are not cognisant, * 

The other rule is that, as the Veda cannot err, a Smriti text, which oan be 
traced to: an objectionable motive consistently with actual experience, has 
no binding force, although there is no contradictory Vedio text actually 
forthcoming. This proposition is thus illustrated. In the Jyotishstoma sacrifice 
‘it is ordained that when the-sacrifical animal is brought to the alter an 
oblation called the ‘ Yatsarjana homa’ should be performed and the animal 
let loose, On thet occasion the sacrificer, his wife, sons and brothers are 
covered with new clothes, to the end of which the handle of the sacrificial 
ladle is tied" and the oblation performed. There is a Smriti text which says 
that these clotheseof the Vaisasjaniya homa are taken by the officiating 
priest. Now, this text is not binding, although there is no actual Bruti text 
against it, because it is possible to infer an origin for it in a selfish motive 
ow the partof the officiating priest, as we know by actual observation that 
priests employed in consideration of receiving fee are avaricious.t 

With aĝ the.ingenuity whioh our authors and commentators have exercised 
in establishing a harmonious relation between the different Srutis and 
Smritis, we oan only exclaim in the words of Yudhisthira:— 
weiss: SaNa ARa e aaron i were aea Rarer mr: 
agar p 

. Logio hafnot basis, the soriptüges are divided; there is not ond seer whose 
opinion is authoritative, The truth about right is , hidden in a cave; the 
only path is that pursued by the Majority. (Mahabharata, Vana Parva, chapter 
313, v. 107.) ° 


* RECENT ENGLISH CASES. 


. BawEBRUPTOY— Proof by Assignes of Oreditor—Oosis due by Oreditor to 
Trustee — Dividend. on Proof—Trustes’s Righi to retain Dividend against 
Oosts—Bankruptoy Act, 1883 (46 & 47 Veot. o. 52), 8. 58. A oreditor assigned 
{or value:all per claims against a bankrupt and her assignees lodged a proof 
against the bankrupt’s estate. which was admitted, A dividend became payble 
in respect of the proof:—Held, that the trustee. was entitled to retain the 
dividend against taxed costs Which the creditor had been ordered to pay to 
him. In re Mayne. Eo parts Ths Official Beoeiwer- (19071, 2 K. B. 899). 

Croat Law—Rtot—Intenteon to render mutual Help anal i 
tion—Fores and Violence— Persons rtotously and tumuliuously 
order to constitute a riot five elements are neoessarye(l) a n wf 

raon not less than three; (2.) a*ommon purpose; (3.) executien or"inception 
of the common purpose; (4.) an intent on the part of the number of persone 


* Purva Mimamsa, Ob» I , Pari IIL, 3. tPurva Mimtmas Ob. I, Part ITI, 47 
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to help one ‘anothtr, by force if necessary, against any person who may 
oppose them in the execution of the common purpose; (5,) force or violence, 
wot merely used in and about the common purpose, but displayed in such a 
manner as to alarm*at least one person of reasonable firmness and courage 
(Field v. Metropolitan Polios 1907, 2 K. B. 853.) 
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REVIEWS, 
The Law of Tranefer in British India. By H.8. Gour, M. A, D. 0. L- 
LL. D., Barrister-at-Law. Vol. I. QaLourra: Thecker, Spink & Co. 
1907, Third Edition, Roy. 8vo. Pages c and 619, Price Rs, 10. 


Tue third edition of Dr. Gour’s monumental work on the Law of Transfer 
in British India differs but littlefrom the second edition in many of its pfn- 
cipal features. They are well-known to members of the profession. To attempt 
to describe them at this date would be supererogatory, if not abselutely use- 
less, It has seoured a place in the front rank of Indian legal publications 
and has deservedly enjoyed the oonfidence of the profession. This is dgmon- 
strated by the fact that the learned author was called upon to prepare one 
edition atter another almost upon the heel of its preceding edition Within 
a year of fhe completion of the last volume of the second ediffon, the first 
volume was exhausted and this left the author two alternatives open to him— 
a reprint or a new edition. The author decided to have a new edition in 
view of the large number of decisions reported orf the subjeot. This edition 
has been thoroughly revised with great care, The foregoing editions of the 
work have won its way to fame and the present edftion has strengilMened 
its olaims to it, We notioe, however, that the learned duthor refers rather 
apologetioally to the incident thatthe third edition appears soon after the 
last volume of the second edition was placed before the public. But it 
must always be a gouroe of satiBfaotion to practitioners to have at their 
beck and call books of reference whieh are quite up to date. The mechanical 
execution of thee volume in our hands adds not alittle to its general 
attractiveness, 5 . 
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A Digest of La 






. 
reported in the Central Provinoes Law Reports 
1906. By BAREY Lan Swmivastava B. A. LL. B., Pleader, 
—Haügor. Aera: Moon Press, Raja Mandi, 1907. Roy. 8vo. Pages lxxiii 
and ols. 716. is i 

Trg learn’d compiler has, in this volume, collected civil case reported 
in, the Central Provinges Law Reports and the Nagpur Law Reports from 
: 1862 to 1906. - The titles and sub-titles in this digest are arranged closely 
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on the lines of Wordman's Digest of Ipdian Law Oases.* And-when a cage 
is judicially noticed in any subsequent case or cases. that fact is promi- 
nently noted under the farmer case. The present digest will be founda 
valuable book of reference and it will no doubt be welcomed by the pro- 
fession in the Central Provinces. 
The Provincial Insolvency Act (III of 1907). By T. 8. RAJAGOPALA IYER, 
e B.*À. B. L., Vakf! High Oourt. MapnAs: S. R. Krishna Row, Stationary 
supplier. 1907. Demi 800. Pages xiv, 74 and xxix. Price Rs. 1-12-0. 
From the *first of January the Provincial Insolvency Act replaces 
` Chapter XX of -thg Civil Procedure Code, which hitherto supplied the 
the Insolvency law to the mofussil. The Act places great facilities in the 
way Of persons who wish to take benefit of its provisions; and it will, there- 
foge, undoubtedly be constantly referred to in Courts. This is the fourth 
annotated edition of the Act that has come to us for review. Hach of the 
commentaties is useful in its own way, The one before us contains ample 
annotations prepared from the oase-law in England and India. It also 
contains a comparative table which shows the corresponding sections in the 
Provfnoial and Presidency Insolvency. Acts andthe English Bankruptoy 
Acts, 


The Law of Married Women's Copiracts. By M. R. Emanuel, M. £., B. 0. L., 
Bar-at Law. LONDON: Butterworth & Oo., 11 and 12 Bell Yard, Temple 
Bar. W. 0. 1907. Demi 8vo. Pages 185. Price 78. 6d. 

BEFORE the passing of the Married Women’s Property Act it-was the habit 

-of-meroers after supplying married women with such artigles as “velvet.gown 

and Satin petticoat or & Flanders lace or point. handkerchief of forty pounds” 

to enable them “te go abroad to Hyde Park to score -at gleeke or.tf like" 
to send in their accounts to. the husband, though the latter in the words of 
the Judge in the leading case of Manby v. Soott “thinks mopair.or farendon 
for a gown and watered tabby for a pettifoat is as fashionable and fitter 
for his quality; and says that a plein awn gorget of ten.shillings pleaseth 
him or suits best with his oondition.” Under the Married Women’s Property 

Act tradesman way sue the wife on her contract, but just. as in former 

days, when he sued the husband, he might be met the answer that the 







only as.agent; while if he.joins husband and wife now diffioultios 
technical nature stand in his wey. Even when he-‘reoovers judgment 
_ggainst lis wife, his remedies arb often useless. In this*book® the learned 
suthor has gathered together all decisions relating to married women's" 
contracts and has discussed them suocinctly pointing out when the husband 
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with be liable and when not. He has set forth the prinoiplesluoidly and 
has taokled this complicated subject with great oare and sound judgment, 
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A Now Guide to ths Bar.—By LL. B., Bar-at-aw. Third edition, LoNDON: 
Sweet & Maxwell Ltd., 3 Chancery Lane W, 0, 1907, Pages 115, 268 , 
. Price D s, 


Tis book sets forth in detail the oondition of the Tefal profession 
England and the methods and ordeals imposed for admission to the status 
of a Barrister, It contains four chapters and six appendice8, The first 
chapter gives a general view of the English Bar; the segond indicates the 
methods of how to become a Barrister; the third narrates the prominent 
features of the Inns of Court and furnishes the scale of fees charged and a 
list of prises and soholarships awarded at the two Inns and the two 
Temples; the fourth.contains some practical points useful to those who wish 
to read in chambers, ‘Of the six appendices, the first embodies tib conso- 
lidated Regulations of the Inns of Court; the second Prospectus of Leotures 
and Olasses; the third specimons of questions set at the Preliminary, Bar 
Examination; the fourth Bar Examination Papers; the fifth Barstow scholar- 
ship Regulations; and the sixth regulations of examination in the ourrent 
year, From «he mass of information contaipfd in this book, from sover to 
cover, it is quite evident that it will be highly usefulto those who wish-to 
prosecute their studies for the Bar. 


NOTES OF CASES. 





[ Tho important onas will be reported hereafter. } 


[ Cor. Jenkins C. J. and Batohelor J.] ^. : d. 0. J. 
(9. C. J. Appeal No. 1501). at 


Indian Insolvency Act "8t. 11 and 12 Vic, 00), s60. .7—Insolveni—Vesting Desember 90° 
order—Offcial ^ MIDue- Withdrawal of the petition for insolvenoy — Right of mV 
Offlial Assignee io maintain a suit." Hur fax 

On the 14th October 1903, a tlon in insolvency was filed : and a vesting v, 
order was made by the . On the 18th June 1904, the insolventsiook N. O. 
outa rule nisi to wit w thelr petition; and the rule was made abeolute — MAOLNOD 
on-the 31sé 1904. But the rules were not drawn up till s7th — 
Febru In tho meanwhile, the Official Assignee filed a suit on the 
1905, on be of ihe insolvents to recover a sum of money 
alleged t£ be due to the insolveni's firm in respect of certalu moeroagiile 
transactions, It was obfeoted that the Offlais] A«si$nee was not entitledto œ 
wdintain the suit :— 

Hdd, thatat the date oZ the insiilution of the suit the, insolvency — 9 

proceedings wore still in force; and the assets of-the iusolvents still remain- 5 š 


sed vested inthe Ofici! Asaignon Wr a ac tal E 















H THE BOMBAY LAW REPORTER. (vo. X. e 


order could not vitate the insiftution of the suit, and it was clear thas the 
Official Assignee was competent to bring the suit. He was also competent 
to continue it, fqr the order of withdrawal even efter i$ became operative, 
was noi effective to divest the Official Assignee “ang revesi the property in 


“the insolvents, 
. The withdrawal of a petition for insolvency does noi EH to discharge 
* the vesting order. A withdrawal for which no provision is made in the 


Aot-cannot be regarded as the legal equivalent of a dismissal by consent 





ate c [ Cor. Jenkins O J. and Batchelor J.] 
fiin i (0. 0. J. Appeal No. 1803.)- 
High Ofri Rule 5414—Präctios—Tavation—Bill of oosis. 
Janugry 9 Rule 644 of the Rules of the High Court of Bombay does not empower 
a Judge to make an order onan attorney’s application for taxation of his 
ee bill of costa for business not transacted-in Court, unless such order be by 
M ui consent, and the Court has not any inherent power on which the jurisdio- 
~ $ tion can be rested. 
T Order reversed. 
The Hon. Mr. Basil Soott, and Mr. Inverarity, (with Meesors. Edgelow 
.? Gulabohand and Wadia) 


Mr. Kirkpatrich (with Messrs. Crawford, Brown & Co., for the : 


e respondenta. 
. e ———— ^ *. 


du [ Ohandavarkar and Knight JJ. ] 
1908 ' [ Oriminal Referenca No. 10 of 1907 } 
Bombay City Police Act (Bom. Act IV of 1902), 850. 120—'* Otherwise” — 
Dénkany 9 Interpretation — Solititiag for the purpose of prostitution. 
The words,‘ or otherwise” ins. 120 of the Bombay City Police Aot 1902 
Ripon must be construed as having a limited signification following as thay do 
v. words of a limited description. They mean ‘‘ina manner similar to that 


NAgmaeBal of words or gestures”. Therefore, merely sitting at the widow without 
ST any act done of the nature indicated ins. 120, ol (a) would not be an 


offense. é 
e [ Cor Jenkins V. J. and Batshelor J ] 
( Appeal No. 1499 ). 
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January 10 The Indian Imsolvogoy ot (11 & 12 Vio. 
— for the Relief of Insolvent Debtors has furi 

RB. D. dency. 
The Court for the Relie? of Insolvent Debtors sitting”? 


v. jurisdiction to make an order under s.28 ofthe Indian Ingo Act 
gs D against a person residing outaide the limita of the Bqmbay Presidenoy, “ 
cae Mr. *Inverarity, for the appellants. .4 
* Mr, F. Boralji Talyarkkan, and Mr, D, N, Bakadurji, forthe respondent, , 
* e . * . . 
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ist January 1908. » 


“WIDOWED DAUGHTER-IN-LAW 
IN A HINDU. FAMILY, 





Ir is proposed to discuss briefly in this article the position of a widowed 
‘daughter-in-law in a Hindu family with reference to her right of maifi- 
tenanoe after the death of her husband, and to point out, if possible, the 
unsatisfactory state of the case-law on the point. Having regad to the 
system of early marriages among the Hindus, it is no uncommon thing to 
find a young girl being left without the protection of her husband andeyith- 
out any right of maintenance on her father’s property after her marriage, 
* There is no difficulty where the husband, however young, has left sqme pro- 
perty of himown, or had an interest in an sfcestral estate as a nfember of a 
joint family, for, in such a cage the widow -has no difficulty in securing -her 
maintenance. But thére are not a few cases in which the husband leaves 
no property whatever—as possibly he has not commenced to earn at all 
and as there is no ancestral estatein which he may have any share, It 
is obvious that in such cases his widow must have some means of subsistdhoe 
and itis a matter of vital importance to her to know whether she can 
proceed against any of the surviving relations of her husband—and if so 
against which of them and to what extent—to secure her maintenance, It will 
be convenient first to stato the views whioh have found favour with different 
High Courts at diffefont times; secondJy, to deal with the few texts bearing. 
on the question; thirdly, to point out how far the case-law is in accordance 
e with the scheme and spirit ef the Hindu law on the subject; and, lastly, to 
suggest how and in hgt particulars it may b8 desirable to reconsider the 





5, in whioh the sight of the widow of s predeceased son to be supported 
out n» angestral estate of the familye was recognized. The euit Was, 
rome by the widow against her father-in-law and brothers«sn-law and E 





» (1) (1875)? N. W. P. EL O. R. 261. e : 
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dhs found that the property was “joint ancestral property of the family, in 
which the husband of the widow had £ share as a co-pafcener in the family. 
The conclusion has been based by different Judges on different grounds. 
But in 1876 in the oase*of Ganga Bas v. Sita Ram C) it was decided by 
another Pull Bench that the widow of a predeceased sôn had no right to be 
maintained by her father-in-law unless there was ancestral property in his 
"hands, It was a case in which the daughter-in-law was seeking to establish 
her right of maintengnce against her father-in-law and it was assumed for 
the purposes of the reference, by the Full Bench thatthe father-in-law 
was in possession neither of ancestral nor immoveable property, that he had 
no fund, with the disposal of which his son, if alive, could interfere, that 
he had inherited nething from hisson, nor had his rights in any property 
become enlarged by his son’s death. The following extract gives an idea 
of the ratio decidends of the case:—‘“No text has been cited from any work 
of authority in these Provinces, which supports the claim, nor has any deoi- 
sion been produced in which it has been ruled by any Court in these Provin- 
ces or ine this Presidency or in those parts of the Presidency of Madras, 
which are governed by the Mitakshara, that such a claim has been allowed. 
The might then of the daughter-in-law appears to be one of moral and not 
of legal obligation". Next, we come to the case of Janki v. Nand Ram (3) 
which was decided by a Full Bench in 1888. The facts were that in a Hindu 
family governed by the MitakshBza law living joint in food and worship, there 
wes no jointor ancestral property, but the father possessed certain sepa- 
rate and self-aoquired property. He had two sons one of whom predeceased 
him leaying a widow. ke died intestate leaving a son and a widow. The 
widow of the son, who had predeceased his father, was at the time 
of *ier husband's desth a minor; she had never cohabited with him 
or resided with dis family or received from them any maintenance, but 
had always resided with and been maintained by her father. After her 
father-in-law’s death she sued her brother-in-law and her father-in-law's 
widow for maintenanoe, which she olaimed to have charged upon the im- 
«moveable property, which had belongad to the father-ir*law during his life- 
time, and which was now in the hands of the defendants, It was held that 
the plaintiff was entitled to maintain the suitagainst the brother-in-law 
and mother-in-law on the grund that there was oral obligation on the 










made available for a provision for her future maintenance, to 
provision for her maintenance after his death, and thaé such moral oblig 
, tion in Khiali Ram (the father-ir-law) became i reason eof hig selfeaoquired 
property having come by right of inheritance irto the hands of the brother 
in-law,% legal obligation enforceable by suit agaiwst him and the prqperty 
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* in suit, although it was held that such property could not be regarded so fgr 
as the plaintiff wase concernéd as “apoestral property” in the hands of the 
brother-in-law.” In 1900, in the case-of Becha v. Wothina‘)), Mr. Justice Knox 
and Mr. Justice Aikman held that the holder of ancestral property cannot 
alienate such proparty so aa to defeat the right of the TT to main- 
tenance. In this case the widow of a predeceased son was seeking to en- 
force her right of maintenance against the persons olaiming under the will, 
of her father-in-law. l 

In Madras, so far baok as 1870 it was held that a Hindu widow was dhtitled 
to charge on account of.her maintenance a piece of land in the possession 
of her father-in-law (the defendant) whioh formed a portion of the ancestral 
property of the family, and whioh, though encumbered with a mortgage debt 
to the full value at the time of partition and redeemed by the defendant with 

` self and separately acquired funds, was held to be ancestral propertyih the _ > 
hands of the defendant: Víealatoh& Ammal v. Annasamy Sastry (3), Under 
the circumstances the Court thought it unnecessary to express any opinion as . 
to the legal liability of the father-in-law to providefor the widowed faughter- 
in-law's maintenance out of his self and separately acquired funds. Then in 
1887, the Madras High Oourt held in the case of Ammakannu v.. Appu (3) 
that a Hindu was under no obligation to maintain his adult son of his 
son's widow out of his self-aoquired property, and that a daughter-in-law 
could enforge no claim for maintenance agamat the self-acquired próperty of 
her father-in-law which had passed to his gfhndson —wnless the father-in-law 
shewed by conduct or ctherwise an unequivocal intention that it should be 
taken subject to the obligation of providing for her (widowed daughter-in- 
law's) support. In 1898 in the case of Rangammal v. Echammal (4), the 
Court had to consider the question of a widowed daughter-in-law’s right of œ 
maintenance under the following ciroumstances :— 

A Hindu died, leaving property with his widow, of which a portion was 
self-acquired and the remainder had been inherited by his maternal grand- 
father. He had also by will devigpd certain items to his wife. His son, 
who had predeceased him, had also left a widow, who now olaimed maine, 
tenance from her mother-in-law ; if was held that inasmuot as property 
inherited from a maternal grand-father was not self-aoquired, the rule of 
non-liability for maintefíanoe relating to sglí-goquired property was not to ° 
be extended to pro orty of that description, which was, therefore, liable to 

* the maintenange-tlaimed. Andin spite of the ruling in Ammakannu v. 
an opinion (which it must De conceded was not necessary 
e decision of the case under the circumstances) was expressed that a 
moral Sbligatign tq support a son's widd, jo which her father-in-law Was 
subject, acquired on his death the force of a legal obligation as against his® 











ae u) (1900) L Te R, 33 All. 86. (3) (1887) L L. : R. 11 Mad.e91. 
(2) (1870) 5 M. H, O, R. 150, (4) (1898) T, I, B, 13 Mad, 305, m E 
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MAl-acquired assets in the hands of his heir, and that a testamentary . 
disposition of such self-acquired assets made in favouf of volunteers by a 
person morally bound to provide maintenance, could not affect the ponon 
of a party whose moral olaim had-become a legal right. 
- When we come to look at the Calcutta cases, we find*that in the case of 
Koodes Mones Dabea v. Tarra Ohand Chuckertuity,(1) the High Court (Kemp 
eand Glover JJ.) in 1865 held that according to Hindu law a son's widow 
was entitled to maingenance go long as she led a chaste life. It need hardly 
be added that the widowed daughter-in-law’s olaim for maintenance against 
her father-in-law was accordingly allowed quite independently of the con- 
sideration whbther or not there was any anoestral property in his hands. 
In 1866 the view ghat a father-in-law is bound to maintain his daughter- 
in-law was accepted by another Bench (Trevor and Glover JJ.) in Rutan . 
~ Chand Shoores v. Shreenvuttes Hures Monse (2); but it was also held that the 
obligation of a Hindu to maintain his daughter-in-law depended on his 
ability to do so, Then we come to the leading case of Khetramant 
Das vy. Y} Kashinath Das (3) which was decided in 1868, There a Hindu 
r, son died, possessed of no property, leaving a widow behind him., On 
e his death: she left the house of her father-in-law, and went to reside 
at her father’s house. Her father-in-law was not possessed of any 
ancéstral property. She filed'a suit for arrears of maintenance as also 
for ‘future maintenance agdinst her father-in-law. The ® case was 
argued before Norman*and Seton Karr JJ., who referred the following ques- 
tion for the opinion of a Pull Bench: Dan. the widow of a Hindu refusing to 
live in the house of her father-in-law, maintain a suit against him for a pe- 
cuniary allowance by way of maintenance.” Tho Full Bench was equally 
* divided in its opinim —Looh and Kemp JJ. holding in favour of the 
widowed daughtersin-law’s right of maintenance against her father-in-law 
even though there may be no ancestral property, but only his self 
&oquired property, and Peacock O, J. and Macpherson J. holding that 
the daughter-in-law had no legal right tobe maintained by her father-in- 
law, so long as she elected to live with her own father. The case was 
decided according to the opinion of the Ohief Justioe. The widow 
prefered an appeal under s. 15 of the Letters Patent—-which was ° 
heard by seven Judges of the Nigh Court who all agreed with the views 
accepted by Peacock O. J. and accordingly negatived laintifPs claim. , 
The case of Mussamut Hema Koogres v, Ajoodhya Pershad decided 
in 1875 by Kemp J., who ‘distinguished the case of Khetromont 
ground that it was governed by Beggal law and held thét under thefMitak- 
gbara the question was whether fhe father and son were Joint*in estate and, 







(1) 4865) 2 W. R. 134. (3) (1868) 3 Bang L. B. 15; 10 W. R, S. 
a (2) (1866) 5 W. B. 328, (4) (1876) 24 W,B, 474, . 
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whether any joint estate was left by the sôn burdened with the payment at 
such maintenance, In Kamini Dasse v. Chandra Pode) Mr. Justice 
Banerjee held in 1889 that the principle that an heir succeeding to property 
takes it for the spiritual benefit of the late proprietor, and is, therefore, 
under a legal obligdtion to maintain persons whom the late roprietor 
was morally bound to support had ample basis in the Hindu law of the 
Bengal School, and following Janki v. Nandram (supra), allowed the widow's* 
claim for maintenance against her husband's brothers yho had inberited 
her father-in-law's property, her own-husband having predeceased his father, 
In Devi Persad v. Gunwanti Koer(2) Macpherson and Banegjee JJ. allow- 
ed the widow’s claim against her brothers-in-law and nephew-in-law on 
the ground that there was ancestral property in which hér deceased husband 
had an interest—ss also on the ground that the brothers-in-law and neghew- 


in-law were legally bound to discharge the moral obligation of her fathers um 


in-law even apart from the existence of ancestral property, 

In Siddessury Dasses v. Janardan Sarkar (3) it was held that a, widowed 
daughter-in-law was entitled to claim separate maintenance after her father- 
in-law's death from the person who had inherited his estate, and that on that 
point there was no difference between the Bengal law and the Mitak#hara, 

Coming, lastly, to the Bombay cases, in Ohandrabhagabai v. Kashi- 
naih (4), the High Court (Newton and Warden JJ.) in 1866 allowed the claim 
of & xidow Against her father-in-law, and remanded the case for the determi- 
nation of the issues regarding her circumstances. The case of Timm- 
appa Bhat v. Permeshriamma (5), desided by Warden and Gibbs JJ, in 
"1868, is still stronger. The High Court upheld the deoree of the lower 
appellate Court awarding maintenance to the widow of a predeceased son 
of the defendant. Then in Ramabai v. Trimbak Ganesh (0 Sargent’Ag, 
0. J. and Melvill J. held, in 1872, that the widow was entitled to enforce her 
claim of maintenance against her husband's cousin and oousin's son—to the 
extent of her husband's share in the ancestral estate. It was a case in 
which the widow relied upon the existence of ancestral estate, in which her 
deceased husband had an: interest athe date of his presumed death. But" 
the learned Judges remarked that if the plaintiffs husband had taken his 
share and separated front the defendants the widow would have no 8laim 
against them. In Gdaram v. Sonkabai, (f) which was decided in. 1873, 
. West and Nanabbai Haridas JJ. held that a Hindu father-in-law was legal- 
intain his deceased son's Fidow, notwithstanding that no 







p left by the son might have-come into his hands. Then we come to 
(1) (sts), L L. R. 17 Cal. 373 Og]. W.N.p.549. ° 3 
(2) (1895) L L. t. 22 Dal. 410. (4) (1868) 3 B. H. O. R. 333. e 
* (s)(1902) I. L. B. 29 Onl 557. (5) (1868) 5 B. H. O. R. 150. 


The judgment of Harrington J. in the (6) (1872) 9 B. E. O. R. 983: e 
original suit wil} be found reported in § (7) (1837) 19 B. H. -O. ZR. 48. . 277 
. e 
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tl leading case of Savitribas v, Lacmibat (., in which a widow brought a es 
suit for maintenance against her husband's grandmother and uncle, It was 
proved that many years previously to the suit, and previously to the death 
of the plaintiffs husband, his uncle (the second defendant, Sadashiv) had 
sued for ard obtained a partition of the family property, and that he had 
not become subsequently reunited in estate with any member of the family. 
“Sir Michael Westropp O. J., who delivered the judgment of the Full Benchin 
the cage, reviewed the texts and cases bearing on the question of the plain- 
iffa right to maintenance at great length and held that the plaintiffs oase 
must fail on the ground, first, that her husband and his father were divided 
from the defendant Sadashiv (unoled) and, second, that at the ate of the suit 
the defendant had net in his hands» any ancestral estate in which the plaint- 
iffs husbard and his father had any share. 
~ On the same day (lst May 1878) another Full Bench following the case 
of Savitribat v. Lawmibat held that the widow had no right of maintenance 
against her husband's brother who had not any property of the husband or 
any ancestral estate in his hands ( Apajs v. Gangabat (3). 
. In 1882, Sir Charles Sargent O. J. and Nanabhai Haridas J, held that the 
e widog*of a predeceased son and her infant children had no right to be 
maintained by the father-in-law out of his gelf-acquired property. After & 
brief copsideration of the texts and the decided cases, the Court held 
that whatefer the extent of the moral obligation might be amorfgst Hindus 
the legal obligation should not be carried beyond what the language of the 
texts created according to its plain and obvious sense (Kalu v. Kashibas (9) 

In Adhibai’s (€ case, Farran J, allowed the claim of the widow against 
her husband’s brother holding that the estate of her father-in-law became 
. andbstral estate in fhe hands of her -brother-in-law on his inheriting it 
and that it was subject to the widow’s right of maintenance. 

The widow’s claim for maintenance against the father-in-law was 
allowed in Gokibai v. Lakhmidas Khimji (B, as it was admitted that the 
defendant Lakhmidas had ancestral property in his hands and as the olaim 
"ras resisted qn other grounds whioh were found untenable. 

In Yamunabai v. Manubai (6) Parsons and Ranade JJ. held that the 
widow of a predeceased son, who lived in union with his father, had a legal °? 
right to maintenance from “he? mother-in-law out pf the self-aoquired 
property of the father-in-law, to whioh his widow had su 
Mr. Justice Ranade refers to c@nsiderations of natural equt 
justice noticed by Mahmood J. in Janis v. Nandram at the close of 
ment and. distinguishing Adhibat and Saviiribai’s caseg, allows thegclaims 
—— > OO LE ag gg 
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(1) (1878) I. L. R. 2 Bom. 873. (4) (1886) I. L. R11 Bom. 199. . 
(2)0878 L .H.3 Bom, 632. (5) (1890) I. L.!Tà 714, Born, 4160, ar 
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. * for maintenance of the widow of a predec@ased son living in union with his 
father at the time of his death to prevail against the self-acquired property 
of her deceased father-in-law in the hands of his heirs. 

* In 1900, the case of Bat Parwati v. Tarwadt. Dolatram Q) wag decided 
by Fulton and Batty JJ. who held that the widow of a predegeased un- 
separated son had no right to maintenance from a person to whom her 
father-in-law had bequeathed the whole of his self-acquired property by & 
will. Their Lordships declined to follow the dictum of Subramania Ayyar J. 

in Rangammal v. Echammal (2) and distinguished the base of Yámwna- 
bai v. Manubai. 

This finishes the examination of the cases which relate t the right of 
the widow of a predeceased son living in pnion with his father-at the time of 
his death to be maintained by her father-in-law during the latter’s life-time 
and after his death by those who inherit his property or take it under & or acl 
Apparently there has been no oase, in which the Privy Council was ca 
upon to express its opinion with reference to her right of maintenance. ; 

The following propositions may, therefore, be deduced from thesforegoing 
deoisions:— , 

I. The widow of a predeceased son will be entitled to- maintenance , 
where there is ancestral property in which her husband had a share at 
the time of his death and that she will be able to enforce her right against 
her father-i-law or any other relation of her Boaband, who mey "have got 
the ancestral estate in his hands, 

IL The obligation Sf the father-in-law to maintain the widow of a prede- 
ceased son during his life-time out of his self-aoquiged property is only moral 
and not legal, though a different view found favour with Calcutta and 
Bombay High Oourts at one time, . . ° 

IU. The moral obligation of the father-in-law to maintain the widow of 
a predeceased son out of his self-acquired property ripensinto a legal 
obligation as soon as the property passes into the hands of the heir by way 
of inheritance after the father-in-baw’s death, 

IV. The widow & a predeceased apn living in union with her father-ins 
law at the time of, his death has no right to olaim maintenance from a person 

* who has taken as donee the self-acquired -property of her father-ip-law 
under a will. . * 

Apart from n the texts would leave no doubt in the Hindu mind 

* that a widowed daughter-in-law ought to he maintained by her father-in-law 
or er surviving relations of her deceased husband, quite independently 

p that there is no ancestral estate in which the husband 
had any shere. *Since the Courts "fave held that these tpxts aro 


"direotory and not mandatory, it is not neoessary to review them at" j 


ET (1) (900) LL. R. 35 Bom. 363. (3) (1898) L I^ B. 32 Mad. 35, " Z 
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leggth. . A few however may be quoted to. enable the reader to see that e 
there is nothing i in them to show that only a moral obligation as distin- 
guished from legal obligation was meant and nothing more. 

Manu!) .—‘The ample support of those who are entitled to maintenang 
is rewarded with bliss in heaven, but hell is the portioy of that man whose 
family is afflicted with pain by his neglect; therefore let him maintain his 
family with the utmost care. 

43) —“A man may give what remains after the food and oloth- 
ing of his family : €hB giver of more who leaves his family naked and unfed 
may taste honey at first but shall afterwards find it poison. 

“To the chikiless wives of brothers and of sons, strictly observing the. 
conduct presoribed, their spiritual parent must allot mere food and old 
garments which are not tattered”, (Samhita). 

Thé texts are fully discussed by Sir M. Westropp O. J. in Savtiribat v. 

Wnibas 43) and Mahmood J. in Jandy v. enero (4) and it is need- 
less to cite them here at length, 

It is posible to explain away the binding character of the texts on the 
basis: that they are only directory. But if the general usage and con- 
stitution of the Hindu society are duly considered, if they are read in the 
spiri? of the writers thereof, and if the general scheme of the Hindu law is 
borne in mind, there will be no difficulty in recognizing their binding charac- 
ter and fn geeing that the distinetion drawn by the English Judges is not 
in consonance with thoespirit of Bindu law. In the language of a learned 
Hindu Judge, used with reference to these texts,*itmay be said “ it 
vould be straining the language too far to hold them to be preceptive only.” 

Now if we advert to the four propositions stated above in their order it 
will appear that there,is no dispute about the correctness of the first propo- 
sition. The second proposition is more important, not free from difficulty 
and requires to be “carefully considered. A daughter ceases to be a member 
of her father’s family on her marriage, and becomes s member of the 
family of her husband, and has thereafter no right to be maintained by 
her father however young she may be: Mokhada Dowses v. Nundo Lal 
Haldar (6) and Bat Mangal v. Bas *Rukhmins. (8), Thus, whatever her ! 
right after marriage as to maintenanoe may \be, if is against her  . 
husband and his relations. eWhen the husband ‘dies living in union 
with his father without leaving any property, it is bmitted that the 
daughter-in-law ought to have, and has, . according to Hin w, the right ° 
to be maintained by her fstherinelaw: But all the four High 
agreed in negativing the said right and have held that she has no such rig 






e (1) ColeBrocke’s Dig. Book II oh. IV. 11 & 18. (4) (1888) I. D; R. 3 AN. 194 


(2) Colebrooke's Dig. Vol. TI p. 438, (5) (1901) I. L, R, 38 Cal. 378 
(3) (1879 L L B, 2 Bom, 573 (6) (1896) I. L, E. 33 Bom. 391, ° 
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against her father-in-law. Ganga Bat v. Sitaram (1), Khetramam Dasi w. 
Kashinath Dass (2), Savitribat v. Lucimibai (3) taken with Kalu v, Kashi- 
bai (0 and Ammakanriu v. Appu (9. It'may be useless now to try to 
maintain a position which is opposed to so strong a current of dgeisions. 
But it is not yet finally decided by-the Privy Council, and itis pefmissible 
to hope that, if ever a case arises which oan go to the Privy Council, there 
would be no difficulty in having a reconsideration of the position at present * 
supported by the Indian High Courts. It is pertinent ghero to repeat the 
questions, which Mahmood J. put to Nandram's pleader in Janki v. Nant- 
ram (supra) and which could equally well be put to the father-in-law who 
resists his widowed daughter-in-law’s claim. Would he (i. o. fhe father-ine 
law) propose that the girl widow (i. e. the jwidowed daughter-in-law) should 
marry a second husband, thus incapacitating herself for conferring any of 
those spiritual benefits upon her deceased husband, which the ee atl 
ceremonials of the Hindu law and religion inouloste and ordai 
Would he propose that the widowed girl should claim maintenance from’ 
her parental family, of which she, by reason of hor marriage with Éis decese 
sed son, has ceased to be a member, and as such entitled to no such legal 
right? Would he propose that the widowed girl should enterinto som& pro» « 
fession to earn a livelihood! Would he propose that if she is unfit by reason 
of her sex and the condition of Hindu society, to adopt any respectable pro» 
fession, thatgshe should go begging i in the Streets for her bare necessaries 
of life, thus exposing herself in her early "youth to sall those temptations 
of immorality, which the austerities prescribed by the Hindu law 
for the widow are intended to obviate and preclude! The follows 
ing remarks of Mr. Justice Norman in the leading case of Khetramoni, 
(supra) at p.48 of the report, show olearly that ghe Judges in that ° 
case were not prepared to negative the right of the widowed daughter-in-law 
altogether. Norman J. says: “If she resides in the house of her father=in-law 
and is an infant, and for that or other reasons is unable to maintain her» 
self, there may be and probably is, according to Hindu law and according to | 
natural law, equityeand good conscience, a legal obligation on the part of , 
the father-in-law, who has taken upon himself the care of hef person and 
the charge of entertaining her asa member of his family, and on whose 


protection she is dependént to provide her yjithefood and the actual necese $ 


garies of life.” Mr. Jastice Jackson's remarks are also to the same effect :— 










et 1 All. 170. (4) 18852» L. L. R. 7? Bom. 138. » 
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I®may be mentioned that in spite of the escape, which the present state 9. 
of law allows to the father-in-law, frem his liability to fhaintain his widowed 
daughter-in-law, the usage has its force, aud in the society one finds many 
penis. in which the father-in-law readily maintains his predeceased 
son’s widew without any murmur or without in any way waiting to inquire 
about his legal liability to do so. In fact the consciousness of the society is 

* in that direction and runs counter to ‘the law as administered at present. 
But the reported 0a8gs have done their work—and it is by no means unusual 
nbw to come across instances—in which the father-in-law refuses to main- ` 
tain his daughter-in-law. To many a Hindu, who has not been initiated 
into the ai G of law, thé legal advice that the farther-in-law is not 
legally bound to mgintain his widqwed daughter-in-law comes as a surprise— 
sometimes agreeable and sometimes disconcerting. He cannot easily get 


e Hindus, & primary duty. He holds that he must be just before he is: | 
generous, his charity beginning at home, and that even saorifíoe is mockery, 
if to the injury of those, whom he is bound to maintain. Nor of his duty in 
this respect are his children the only objects co-extensive as it is with his 
family, whatever be its composition, as consisting of other relations and 
_oonhections.” f 

- The third and fourth propositions roally arise in consequence of the 
Courts faving accepted the seodhd proposition. If the fathor-imelaw’s obli- 
gation were-not merely moral but legal, the heirs and donees would be 
bound to discharge that obligation. But it is a.-matfer of some satisfaction 
that at least as regards ghe heirs inheriting the father-in-law’s property all 
the Courts have agreed in holding that the widow is entitled to a relief as 
against them. Jank$ v. Nand Ram (1), Adhibas yv. Cursandas Nathu (3), | 
Yamunabat v. Manubai (9, Kamina Dassee v. Ohandra Pods, (4) Dew 
Persad v. Gunwanti -Koer (B, Rangammal v. Eochammal (6). Though the | 
Courts have arrived at the oonolusion on different grounds, it is a pleasure 
to note that ultimately the broad considerations of justice, equity and good 
, conscience have prevailed with the Judges. But the fourth proposition—which 
"has not run the round of all the High Courts—is stil in an uncertain 
stato. It is not certain what view the Calcutta mad Allahabad High Courts , 
will take, The Bombay High Ogurt has taken a debiai 
Batty J J. in Bat Parwati v. Dolatram) against the wid 
The Madras High Oourt had to ognsider it only incidentally 
v. Eohammal (€. and the deron of a Hindu Judge is in fav 


' (1) (1888) f. LB. 11 Al. 194, ee — (4) (1889) L L. R. 1? Cal. 375, 
.(2)(1886) L L. R. 11 Bom. 199. e (5) (1895) L L, R. 2%Cal. giv. ° 
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e view that a donee oan také the property ox] subject to the obligation of the 

^" father-in-law, which jvas moral only during His life-time but which became 

legal on his death and which he could not defeat by any volition on his part, 

There can be no doubt that the view suggested by Bir Subramaniya Ayyar J, 

is entirely in oonsonanoe with the spirit of Hindu faw. and the ments 

of the Hindu Sooiety. " But the Bombay High Oourt. if one may say 80 without 

any disrespect, has preferred to sacrifice the spirit and requirements of 

Hindu law to “logical consistency”. It is quite a legitimate argument that 

if the obligation during the fathe1-in-law’s life-time is @nly moral andsf -he 

is at liberty to dispose of his self-aoquired property during hie life-time, it is 

open to him to dispose of his property by will which would take effect after 

his death so as to leave the property in the hands of his donee free of the 

| moral obligation, Atany rate one posito is the logioafresult of the other, 
i But in law it is not difficult to find instances in which the strictly logical son- 


' another; but a Judge is not bound to perpetrate the latter simply -beoause. 
he may be bouudin law by the former. It will not-be inappropriategto quote 
the words of an eminent English authority :—“ A case is only an &uthority 
for what it actually decides. I entirely deny that it oan be quoted for a 
proposition that seems to follow logically from it, Such a mode of re&son- 
ing assumes that the law is necessarily a logical oode, whereas every law- 
yer must acknowledge that the law isnot jalways logical at all.” . 

There is nbthing in the Hindu law to putéhe daughter-in-law fh a differs 
ent position as regards her right of maintenance with reference to a donee 
claiming under her father-in-law’s will from the one which she .doubtless 
oooupies with reference to an heir inheriting his pr8perty. It may be hoped 
that all the High Courts will come ultimately to accept the dictumof Bir 
Subramaniya Ayyar J. and will so far bring the positioft of the daughter-ih- 
law in consonance with the spirit of Hindu law. . X. 





BESEDI ENGLISH CASES. 
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olusion may not be the correct conclusion. ‘One error may logically lead ia 


haan doina Asai Peacher—Right of Ascistant Teacher ` 


. in Public Elementary Shoal to inflict Corporal Punishment—School. Ryu 
lations, An assistant téacher in a public elpmentary school has authority 

| to inflict corporal shment on a pupil if the punishment inflicted is moe 
Otated by any bad motive, is such as is usual in the school, 
the parent of the child might expect that the child would receive 
id wrong; and fhe fact that by the regulations of the school assist 
ant teaches are forbidden to inflict corpSfal punishment wiM not of itself 
"zpnder the assistant teacher liable in an action by the pau for assault, 


Mansel v. Grifin (1908, 1 K, R, 160) ° 
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"eORARITY— Uncertainty —Gsft-a Charitable Uses or Emigration Uses, A e 
bequest in trust “for such charitable uses or partly for euch emigration usos 
or partly for such charitable uses and partly for suoh emigration uses” as 
the t shall think „fit is void for uncertainty, as emigration usgs 
are indé&pite, and are'not necessarily charitable, In ge Sidney. Hingeston 
¥, Sidney (1908, 1 Oh. 126). 
- Perny—Franchisse—Anoient Ferry—Bridge—Trafic diverted—Disturb- 
M" of ferry. The franóhise of a ferry is nota grant of an exclusive 
right fo. carry acrése a stream by any means whatever, but only a grant of 
the exolusive right to carry across by means of a ferry. Where, therefore, 
a bridge was constructed by private enterprise oonneoting the same high- 
Ways as the ferry, yhereby the ferry-owner lost all the income he used to 
receive ftom tolls:—Held, that the bridge was not a disturbance of the ferry, 
inr ‘that the ferry-owner had no remedy. Dibden v. Skirrow (1908, 1 Ch. 41), 
Liam?— Presorsptson — Dom&nant and Servtent. Tenenents united in One 
*Fréecholder—Eatinguishment of Easement~Presoription Act, 1832 (2 & 3 
Wi, 4,). 71), 8. 3. Unity of soisin for àn estate in fee will not cause an 
easement of ancient light to be extinguished where there is no unity of 
possgssion and enjoyment. A tenement which had enjoyed the aocess and 
ude*of light over an adjoining tenement for a period of twenty years without 
interruption was leased for a term of years to the plaintiffy. Subsequently 
2 and duting the continuance of ¢his term the freeholder conveyed the tene- 
mènt in foe to the freeholder off the servient tenement: Held, that the 
easefneht adquired by the tenement under s. 3 of the Presoription Aot, 1832, 
Was riot thereby extinguished, Richardson v. Graham, (1908, 1 K. B, 39), 
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The Indian Evidenos Aot (I of 1872). By T. V. Sauitva. Row, First Grade 

. Pleader, TRtoHrINOPOLY: The Lagryer; Companion $ffioer. Madhwa Vilas. 
Ax dminent English.author was onoe questioned by afrierid of his, who 
Wak struck by the large number of books that bl won and the rapi- 
dity with which they: had folfowed one after anothed jf he wrote with both 
of his hands. One would like to repeat the same qubstion to Mr. T. V, 
Barjiva Row, the prolific publisher at Trichinopoly. Whilst ¢ of his most 







Referenoér—are in full swing, he has placed before the public a fourth p 
e oation-+-The Didian Evidence Act. The general plan of angotatio# adopted 
in this his latest venture is almost the same as that adopted in the Lawyé’ 
Oomp@nion. The legrned compiler calculates that he will complete He Act 
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in five parts, to be published at short intefvals in the next ten months. git 
needs asarce'y ba a?lolthat tho» present edition will be unquestionably 
useful to the profession, 
ko 
Supplement to High Court Decisions of Indian Railway By Mr. 
TRRUVENEATAOHARIAR, Prosecuting Inspector, B. I. Ry. OHINO- 
POLY : St, Joseph's College Press. 1907. Roy. 8vo. Pages 21,176 and 10., 
Tae compilation of High Oourt decisions of Indian Railway Cases was 
published in May 1901. Since then a great many number of decisions haye 
been reported in the official and private series of law reports in India. These 
are collected and published in a handy volume styled the supplemental 
volume, The appendix contains revised Risk Note forms B and H which have 
been sanctioned by the Governor-General"in Council for Adoption on all lines 
of railways from the Ist April 1907. .The publication of cases relating to 





railways in a separate volume has been a great convenience to personge" i 


who deal exclusively with that branch of the law. . 
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[ The important ones will be reported kereafter. | 0.°0, J. 
1907 
[ Cor, Ruswli J. ] Doania 
- (CO. C. J. Suit No. 137 ofel907 ) a December. 20 
Contract—Immoral oontraci— Right to sud. ° MANOHARAN 
Where the plaintiff cant make out his case exoept through an immoral v. 
transaction to which he was & party he must fail. Raama 
Mr, Inverarity, Mr. Raikes and Mr. Jinnah, for the plaifitiff. Braxam 
Mr. F. Sorabji Talyarkhan and Mr. Bhandarkar, for the defendant, — 
6 e 
[ r. Dwar J. ] 


Indian Companies Act (V1 of 1882), Seo. 128—Compaxy— Winding up order— O, O. J. 
Court's discretion to make ths order—'"'Just and equitabla", 1908 

When the law requires the fulfilment of.one or more of several oondi- — 
tions before an order can bo made, the part fulfilment of two or more of Jawxary 13 
wach conditions cannot be taken as having cumulstire effect justifying the ENG 
order. e . In re ' 

If the Court come tothe conclusionibat the main original object for LTDA Oox- 
which the Company was formed has substantially failed, or that the sab- PANIS Aor. 
stratum of the oompany'is gone, it will considerthw it would bojusb and In re 
equitable to wind e company, and will make an order for its oompul- Suan Sraax 






sory winding up. NAVIGATION 
The Cogrt will noi be justifled in making a Winding up order merely on Oo. 
ih d that the company has made losses or is likely to make further — 
Osson., * 
Mr, * Fowndes, for the petitioner. tes . 
Mr, Strangftan, for some shareholders. bs e 
Mr. Jardins, for the company. 
My. Padshah, shareholders, : : 
. 5 ee 
š e. . = », 
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1 
; A. O, J [ Cor. Jenkins O. J. and Batoheloz J.] 
$1908 i (Evrst Appeal No, 17 of 1905), 


3 —_ Hindu Law—Joint famsly—Pvoperty divided under‘ family arrangement 
anuary 16 Suit for partition. : 

Davnarmgy Where the divigion of tho joint property is only the result of an arranger 
| v ment between the members of a family, there is no ouster or exclusion of 
; Buuzaxmamao the defendant's branch by the plaintiff's branch, the defendant’s right to 
` — his share in the property is not extinguished. 

. Shardfunissa v. Kylas (35 W. R. 53), and Sheikh Asud v. Sheikh Abbur 

(1 O. L. R. 364), referred io. 

7 . Mr. Buasfon, with Mr. M. B. Chaubal, for the appellant. 

The Hon. Mr. C. H. Setalvad, with the Hon. Mr. D, A. Khare, for the 








respondents. 
A. 0. J. à (Cor. Jenkins C. J. and Batchelor J. ] 
1908 : (B.A. No. 181 of 1908). 
= Land Acquisition Act (1 of 1894), 8e0.93—Market value of the land—Land 
| 


~.. January 16 k z 
Bie, compulsorily acquired—Compensation, principles governing assessment of, 
i ROTOR When the market valno of the land has to be ascertained for purposes 
or BuAPUR of s. 23, the Court must proceed upon the assumption that itis the parti- 
l v% 4 oular piece of land in question that has to be valued including all interests 


BHrugAO in it, 

^ == If the land isto be aoquired (and by that is meant all the interests in the 
l . Pu land) then it cannot matter whether it be described ryotwari land or 
i watan land. 
i : Mr. M. B. Ohaxbal, Government Pleader, for the appellant, 
B t * | Mr. C. A. Hele and Mm E. H. Kelkar, forthe respondent. F 
i . 

e 





| [ Cor. Davar J.] . 
, (0. O. J. Suit No. 331 of 1905.) 
Will—Excecutore-Ecmecutur who owoe acis under a will cannot renounos 
: the duties —Practios —Suit for accounts from sxscutor—A pplication to tabe ao- 
* O.J, counts ox the fpoting of wilful defauli—Practics as to making the application — 
1908 Heir suing the exeoutor for acoounis ~Limitation—Limitation Act (XV 1877), 
cuu 8 10; BoM, LI, Art. 130. : : * 
January 17, Inlaw a very small interference or intermeddling with the estate of his 
—— testator on the pert of a party appointed exeoutor under a will is suffloient 
AYSHABAL Qo charge him with liability as oxeougor. 
v. An executor once having acted unquestionably asan executor cannot 
* EBRAHDM renennoe that character and all the liabilities which attach to it; having 
TR once acted the subsequent renunciation is void, and he pontinues liable to 
. be sued in the character of an executor. 





i practice allows of an order charging wilful default being made a 
| during the action on a proper case being shown. 7 
In a suit brought by the pieintiff against the executors of the willf her 
è * grand father, praying for d doclaration that in the eventi thatehad Happened, - 
she was entitled absolutely and solely to the property left by her grand 
* father, and tor acoount of the property in the, hands of the executors the 
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e plaintif is only entitled to accounts from the, defendants for only six 
. years preceding the sait. 
. 


[ Oor. Ohandavarkar and Knight JJ. ] © AO 


$ ( First Appeal No. T8 of 1907). ° ue 

Hinds Law—Alitakskdtra—Sucoession—P'rioriiy between-half brother's so — 
and full sister. January 30, 

In cases governed by the Mitakshars, a sister comea'in as heir toa de- Buaaway -| 
ceased Hindu immddiately after the grand-mother; hence, where the com v. 
petition is between her and ‘a half-brother's son, the latter, beifig higher in Waryoar 
the line among heirs specifically mentioned in the Mitakshara, is entitled — 
to preference over her as heir; though it would be otherwise in cases gov- 
erned purely by the law of the Vyavahara Maynkha. . 

The decision of Westropp O. J. in Sakharam Sadashiv v. Sitabai (I. L. R. 
3 Bom. 353), so far as it proceeds upon Balambhatti’s doctrine, fs unsound; 
and ita authority as a binding decision, when the question is betweena 
sister and a half-brother, must be confined to cases to which the law of th® 
Vyavahara Mayukha is applicable. 

Rudrava v. Jrava (I. L. B. 38 Bom. 83), explained. . 

Valuable as is the commentary of Balambhatii on the Mitakshara, it ise 
not regarded by Hindus in the Bombay Presidency as an authority to bee 
accepted in the interpretation of the former work without question. His 
advocacy of the rights of women is thought by Hindus to be extravagant 
and his reasoning in several cases is more or leas far fetched. These obser- . 
vations apply more or less to Nanda Pandita also. 

Ti is a well established rule of the Bombay High Court that where the 
Mitakshara is silent or obscure, it must generally Speaking invoke the aid 
of the Vyavahara Mayukha to interpret it, and flarmonise hpth the works, 
so far as that is reasonably possible. 

Mr. G. 8. Alulgaonkar, for the appellant. 








Mr. K. H. Kelkar, for the respondent. e 
[ Cor. Chandavarkar and Knight JJ. P 1968 
CF. A. No. 28 of 1907) " es. 
Limitation Act (XV of 1877), Sec. 19—Aoknow qg January 20 
. ledgmesi— Essentials of a valid ENS, 
acknowledgment— Acknowledgment contained in a. written statement. SugIXIVAS 


There is nothing in the language of s 19 of the Limitation Aot 1877, to Kerm 
justify the narrow intgrpretation that an acknowledgment under the section e 
must be addressed to the creditor or some ofe on his behalf. ® NARHAR 

An acknowledgmogt contained in an application by the judgment-debtor KHAXDO. 

e. by way of a written uiae gi wherein he gaid that ho was unable to pay’ g 










e course of aà written statement by the judgment-debton 
asked ihe plaintiff by a written noffoe to take away the sum 
party with whom I have deposited that sum", amounts toa 


1 - ce ` Decree reversi, 
Mr. G. K. Datdska?, for tho appellant. à . * 
* Mr. B. N. Bhajekar, for ihe respondent. 
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sid Indian Arbitration Aci (LX 01899), Secs. 5,}0—Lefve to revoke submission 
January 33 to arbitration—Hotion to bs in Oourt—Practios—Siating a case by arbitrators 
pleted to Court for opinion—Questions as to admissibility of evidence should be de- 
In cided by their ver} inception. B 
Imus The proper procedure to be followed in moving for leave to revoke a sub- 
TRiTION ÁCT. mission to arbitration under s.5 of the Indian Arbitration Aot, 1899, should 
Ra ATLAS _ be by motion in Court. ; 

When then are more than one agreements between the parties to refer 
Co. AD their differences to arbitration, and the evidence recorded by the arbitre- 
AEMEDBHOY tors in one of them is by consent to be treated as evidence inall the sub- 
HUBIBBHOY. missions, bnt there is no order consolidating the reference, and there is no 
TES consent anywhere that the different references should be treated as one, it 
is not competent to any party to seek to revoke the submission to arbitra- 

tion in alPthe different cases, by one application alone. . : 
In England, the Court can compel an arbitrator to state a case, The 
Courts in India have no such power. The Indian Arbitration Aot (s. 10) 


~ leaves it to the discretion of the arbitrators to state a special case or nob as 
. they choose: and the Court has no power to enforce its ruling or directions 
« upon the arbitrators if they do not choose to follow the ruling or obey the 

e directions. ` 


- When s party to a submission to arbitration feels aggrieved by the arbi- 
5 &ratora' deciding improperly or erroneously to admit evidence which they 
. should have rejected, his proper course is to apply to the Court for leave 
to revoke the submission. On such application the Court will accord or 
. refuse such leave according to the circumstances of each particular case 
-that comes before it. The power of the Court is discretionasy and ought 
to be cautiously and sparifgly exercised, but such power should be exercis- 
ed by the Conré in favour ofthe applicant if, it appears to the Court 
that the main object of all submissions to arbitration which is to. obtain 
“speedy end of bhe strife” is not likely to be attained and the applicant 
is likely to be subjected to“ multiplied expenses" and ‘interminable 
delays" by the oonsent of the arbitrators. Leave to revoke should be sooorded 
to the applicant in all oasea where he ‘‘oan establish that there will be failure 
of justi® if the reference is allowed to proceed.” 

Lord Gerard v. London and North-Western Railway Co. (L. R. -[1894] 3 
Q. B, 915); James v. James and Bendall (L. B. 23 Q. B. D. 12); Soot! v. Vaan 

Sandaw t1 Q. B. 103), referred to wih approval. ` 
The arbitrators ought to forma oleer and definite opinion as to what 


° qugstions are referred to their arbitrament, and ‘decide what is within the 


scope of the reference and what is outside it. If thig is once definitely 
settled there would be no difficulty in their iding the question of ad- 







, The Hon. Mr, Basil Soott, Advocate General, and 
Messrs, Crawford Brown P Co.) for the applicants, 


Mr. Invorarity and Mr, Lowndes (with Meears. TÀakoredas & Co., 


Insurance Company, ° 
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AN INDUSTRIO-JURIDIO EVOLUTION IN ANGIO-INDIA, ! 
. e 





; [AN IDYL.] 


AR into the fateful Future, s 
Down his mist-bound years I gased, . 
Gared till I, with wondrous changes 
Wrought in India, stood amazed: . 


Ühangos in her Institutions 
. Wrought by those of Britfeh Isles, . 
Softly, slowly, working wondbrs, . 
Frorf across five myriad miles: 


Wonders wrought by Schools of medioine, 
Colleges of technic arts, 

Syndicates of agriculture, ° . 
Guilds of trade and Produce-martas, œ 


That rooted out fell pestilence, 
And forested lone, desert places, 
Cut canals, and peopled towns 
By urbanising rust races, b . 
. "Mohgst the mighty Himalayas, 
/ —Abodes of everlasting sngws,— 
, To fertilize the lakeless Tetens, 
a Dama and reservoirs arpse. 


P4 


L'T'he genesis of this verse and the they presented themselves to me, If s dit 

&chome40£ views ii uAfoldsare fully seb feront sot of causes be conceived to ope 

: forth in tlfe Noge angexed hereto. That rétpon that life or tho conditions, a dift- 
eacheme proceeds on ono set of ideas and ferent and even contrary scheme of viewss 


E causes applied to the ing conditions and possibilities would of course he thg 
" of Indian life, economie and juridical, ss result, n * 
j s. q 8 » . . e" e agi 
4. * i . r 
e . . 
e. eu De 
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: On the rivers thence dqsconding, ° l 
Magio turbines I beheld; 
On the high-lands, mountain-motors . 
aN By eleotrio power propelled: e 


Fleets of sir-ships, winged with lightning, . 
Flashing past across the sky, 
Oarryigg corn and cotton cargoes 
oar an Empire's world-supply : 
Imperial wharfs and royal docks, 
Constructed with colossal quays, 
For nferchandise by ‘merohantmen 
Borne o’er from far ‘uncharted seas’: 





`~ Botanio parks and gardens, grown | 
"E On what was once malarial spot : | 
: Noble mansions, proudly raised, 
Displacing marsh-lands waste and hot: 
e Artistic vistas, opened wide 
Thro’ boulevards, rich in leafy wealth, 
. Which sanitary Sgience flanked, 
On both their gides, with homes of health, 
And in ‘Roman Peace’ the.ruled . 
With ruling races lived together, 
In mutual ‘sympathy of hearts 
That throbbed symphonious with each other, | 
D North, their fortressed passes watched, | 
O'er mountain-ramparts topped with mows, 
While, south, their dread-naughi navies chased 
Armadas of their ocegm-foos, 1 


* OF these changes, the most wondrous . 
Revolution that I saw, t 








1 Most of the views expresaed in the try of the middle Haat almost sub- 
first part of this verse are founded on Mr. 


Frederic Harrison's graphic forecass of 
IomAn Lospom made in or before 1898, 
the scale of the map applicable to the gros) 
City of the middle West in the temperate 
e latitudo eing so enlarged and. modified as 
to fit in with the tropical conditions and 
other p&ulier ciroumstanges of the Coun 
e œ * s 
e 


continental sixe, Those of who hare 
been following the great 
the City of Bombay, now partly 
and partly in procesa of re-congtrhction, is 
passing through urffer fhe operations of 
the Improvement and Port Trosta, will pez* N 
oeive and realise the drifi of the industry- 

sketch contained in the opening stances, 







mE ; 
| l 
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Was thb change in judicature Y 





For the ministry of Law. } 
The Brahmin, Muslim, Briton came, ' 

Each with his oreed, all with their sword; 
But only Biblio Britons preached 

MunN’s BROTHER-HOOD BEFORE THR LORD, 2 
And, missioned high to rule the Hast — * ° o 
i By jurisprudence of the West, 
With their anti-slavery oreod 

Did their Imperial sway invest, 
' Taking for their text of law ` 
| EquALITY or Humax Rigurs, 8 
| As the bond of bonds which India i 

To their alien rule unites, 

Henoe, I turned to see the Courts E 

Adjudicating right and wrong, š 
Frustrating fraud and orushing crime, . 

Postering the weak to foil the strong : 


o Broad of views, Imperial-aimed) — 











Superior to parochial pride, - . 
They, keer? for law, its equal rights 


To all mankind alike applied. 


In juridio sphere supreme, 
These tribunals held their own, e: . 





1 The description of the judicial 
situation is borrowed from contemporary 
law-books on the English judicature, civil, 
and criminal, now in fo which I have 
wipplemented to some slight extent by 
personal observation of its working. ! 

3 The theory of ' brotherhood’ 








ivethe baptixed Onesimus, born in 
ndage, faa brother beloved, both in the 
fleh’, i. e. docially ande politically ‘and in 
tle Lord’ i, e, spiritually and intellectual 
ly 16). The anonymous aythor of the 
remagkeble work on the Makers of 
Hellas (1903), in commenting on the aposto- 


Ho doctrine in connection with its German 
equivalent—Gleichhelt ist der Menschheit 


. Urgessts,—excribes to it a much earlier 


origin. He traces itto the ideals of the 
reek poets,—Ascbylus and Rnripides. Re- 
ferring to Euripides, he writes : ‘the poets 
‘patriotiam leavens his whole work, and as 
to both hg proceeds to say:‘The freedom of 
-whioff Achylus was the champion and the 
‘apostle presents itself to Euripides under 
the rm of xquaLrTr, isotes, the law of 
fairness, of equal civio rights for all’ 
(x.—Huripides, rx The Ideals, 487). Ii is 
in ing to note that Epripides ‘axpress- 
ly denies men are born equal bat mein- 
„tains that all men have equal rights as 
citizens’ (Ibid p. 488). e 
3 Bi, Paul in his€pistle to the Galatians, 
ch, m ¥, 38, observes: * There ig nelihee™ 
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Hearkening to no voioe exoept . 
The sovereign-voice of Law alone, 
IN Judges of bóth olimes joined hands, g 


From Thames’s marge to Indian mafn, 
And, to the Woolsack mounting high, 
Forged links of one majestic chain, 
. 07 One*grand Juridic Service vast, 
As parts of oie Imperial whole; 
And the ermined seat became 
Their honor’s orown and 'glory's goal.’ 


Members of the Indian Courts, 
Then, several English benches manned ; 
Several, too, of County Courts, 


x Migrated to the Indian strand, 
With wide experienoe made profound 


By legal lore of soundest kind, 


° And all those moral attributes 
That proved their trained, judicial mind: 


> @ ia z 
Whence, returning home, they rose, . 


In the fulness of their years, 
To the Sovereign's Council-Oourts, ° 
’ Midst lordly Judges as their Peers ; 


Jew nor Greek, there is “neither bond 
no? free,’ In refering tothis passage, the 
author of The: Makers of Hellas gathers 
up the results of his researches into the 
philosophy of Plato, with an amount of 
oonfldence,to some extant well-founded, by 
stating thes ‘it was left for Jesus himself 
to solve the tremendous problem of anti- 
" quity relating & the distinction between 
the freeman and slave, and further that it 
was fgom him alone that ‘the world reoeiv- 
ed ita charter of freedom’. ‘He alone has 
meted out true justice between man and 
man, He alone established am Law arD or 
STANDARD FOR MASTRX AND SLAY, (xx Plat@— 
The Idea of God, Section v. PrATO's LIMITS, 
p. 631) The whole subject is moreover 
handled in suchea neat and sohojarty 
e ?aRhion worthy of the Greek classics that 
I have chosen to adopt that author's view 
in the vétze as regards tho ethical effects 
Ride last of the three conquesta of Indis, 
+ e 


the Hindu, the Mahomedan and the Bri- 
tigb, as distinguished from ite historical 
predecessors. The phrase ‘equality of 
human rights’ in the text, or, ss Maine 
puta it in his Ancient Law (1906, Bir 
Frederick Pollook’s Edition) the ‘equality 
ofehuman beings’ is used in the spirit ex- 
plained by that great jurist himself in his 


* acoount of ihe modern adaptation by 


continental Civilians of the Romano-stoic 
theory of Len Natura, That spirit is that 
all men ought to be treated as equals, in 
order ‘to express the sense Of a great stand- 
ing wrong suffered by mankind’ (ibid, 
Oh, 1v, 97.) See algo Pollook's philosophio 
Note to that chapter at its end, in which 
he refers to Scherger’s hgi 
Modern l4beriy (Ibjd 119-130). , The anti- 
slavery allusion was 
' rationale of slavery from the stand-point 
of jurisprudence in Ch, v, 169-170, evhere 







the subject is briefly touched, . 
. ry e 
- 
e. . " Se i " e 
7 ae - 4 


stigueated by Maine's, 
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Or, at tho PALAOE OF THE HAGUE, 
When nations’ war-flags were enfurled, 
Acted as Referees of Peace, p 
Or,Arbitrators of the World. ? 


THEN I saw Assizes held, 
Onoe on every quarter-day, 

By Judges of the Roya Courts, . 
(Voyaging, mid-air, all the way 


. 
* 


On aeroplanes of newest build 

. . For saving time or shortening 8paoo), 

"Midst splendours of Victorian rites, 
Reminiscent of olden days. 


Ags in England, so in India, 
All the country-side within, g 
. From Baluch to Burman borders, n 
' i From Kashmir to Comorin, 


For punishment by penal laws, . 
The provinces were parcelled out 

Into juridic circles, whence e . 
The Oiroeuit-Judges moved about, f 


Hanging there, transporting there, 
Imprisoning breakers of the law, 
Or with lesser penalties, 
Keeping the criminal tribes in awe., s 
' And the ‘ twelve good men and true,’ . 
| Selected from the land at large, 
| Their considered verdicts gave, 
{ 
i 


Responsive to te Judge’s charge. 


But when Assizes maidên held ° 
"No trial for a murder grave, 

The Sherif brought the ‘white gloves’ out 
With ceremonious pride ‘and gave, 


— Pride for the people's peawful instincts 


| pd Or their law-abiding sense, — 
| Pd " ` To Judges that fair, snow-yhite badge, 
2 * e Symbolic of pure innocence. T 5 
. 
E á While, at the close of fierce-fought trials, > 
: LS There used at Oirouit-mess to meete 
n * . . P . - 
Pu > a ° " 
T F s e? ze © . oe, e 
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Counsel and Judges, of an eve, ` 
In fellowship or friendship sweet, 


\ When saddening memories of their strifes 
And: struggles of the day were drowfted 
In the happy ‘loving cup,’ 
With laugh and good-will flowing round, 


à "Midst flay of puns and games of wit, 
Or humour stripped of spite or scorn, 
Till genial mirth and social joys 
Woke up the gmall hours of the morn. 


January 1908. F. R. V. 


Note. 

“The original manuscript, of which the verse now CUN, with 
c$nsiderable amendments in several of its lines as well as its title forms 
the longest excerpt, was prepared by me for the London Journal of the 
Society of Comparativas Legislation, Sofar as I know, it is the only Sooiety 
of its ojass in the British Empire that tends to work out from a juristic stand- 
point “the paramount problem of ‘True Imperialism’ in statute-law, Just as 
the Judicial Committee of the Privy Council by their ‘august decrees’ (because 
invested with sovereign authority, of adjudication) are more “effectively 
striving to do in the judge-made law of the oversea Empire. I am grateful to 
that Journal for the sympathetic notice it took of the manusoript by charao- 
terising the whole verse i$ contained as devoid of any ‘note of discontent’ 
and its summing-up or finishing oouplet : 

2 Thus, industrfal Institutions in both countries seem- to draw 
Their Empire vast towards one Bench, one Bar and one Imperial Law, 

as breathing ‘words of hope.’ I have now endeavoured to limit the reproduc- 
tion of the verse to auch only of its lines as referred to some of the industries 
of India and its Judiciary; and that, too, after striking out therefrom or at- 
tuning afresh such ‘notes’ as seemed tojar upon the legal"ear, strictly keep- 
ing myself all ‘the awhile within earshot, however faint, of ‘the great, far-off, 
supreme event to which the whole (Imperial) creation moves,’ In his sweetest 
of strains, Tennyson sings in *Loeksley Hall of the ‘Parliament of Man’ 
and the ‘Federation of the World’ and elsewhere of ‘Universal Law’, though 
he uses the term ‘Law’ in the lange sense of Ohrysippus and Cicero ra- 
ther than that of Bentham and Austin, The Laureate's ‘anticipations’ in 
exoeleis of the future organization of hyman society with its complex varpotios, 
peychologécal and physical, are far too ideal to be capabbe of orehting a 
realistic interest in the subsisting conditions of the Indian seotion of the ° 

British Efnpire in its industrial economy and judicial constitution, I haye 
thepafgre-balted far more than half-way short of the Tennysonian 'antioipa- 
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tions" by contracting ‘my horizon of view within the limits of those two in- 
} stitutions, as they would appear to progress; under the combined action of 
| English industrialism and English Law. The ruling idea of the ror is, at 
| 


the root of it, substantially the same as was last month articulate at the 
opening of the ‘Students’ Olub’ in Edinburgh by the present. Chancellor of 
the Exchequer and one of the foremost in the front rapks of the English 
Bar. Mr. Asquith said: °, 


*The fact (is) that what used to seem an TS barrier or ab any rate an in- 
effaceeble boundary-line between Hast and West is yielding more and more in these 
days to those solvent and fusing influences whióh are constantly lessening racial and 
geographical distances, and tending more and more to make the whole world one’, 

But the same idea, as a precursor of those fusing and" Solvent influenoes 
and their future effects, was in a more definite and tangible form given 

expression to, more than ten years ago, by a lay-writer in & work of 
unoommon breadth of thought and deep study of the subject, in terms more 
homely and familiar to the esoteric lawyer than the exoterio statedman, It 
| was Samuel Wilkinson's meaning of the ‘Empire’ expounded in his work 
on Tha Nation's Awakening (1898) Bk, tv. which first determined my 
choice of the present thesis. He writes of the task the great English ndtion 
is engaged upon in India in a single paragraph which is so tersely expressed 
that most part of it is worth setting out inethe author's own worts: 
| ‘(That task) is the task of a trusies-or guardias, The note result of Huropean civi- 
! lization of 2000 years of ogniinuous effort, religious, social and political in Burope is 
that there is implanted in us s sense of right and wrong, of truth and honor, of self-respect 
and of respect for others, and an impulse to learn and to eork, which taken together 
constitute our spiritual inheritances, This is the posssssion we aim at imparting to our 
{ Indian fellow-subjects. With their creeds, we have nothing to do. But we impose on x 
alike the fulfilment of the elemeniary Auman duties. Those duia are conveyed in a body 
of English Law simplifled and codified and better adapted by each suoseeding generation „ol 
British administrators to the peculiar conditions of the East, Obedience to the law and the 
obligation to preserve the Queen’s Peace iaall thas we impose. The ruling conception is 
thas Government is for the beasf#i of the governed. The mission of Greet Britain in 
India is one of education and wo are jusfified in seeing as the far-off goal of our labours 
in India, united by a cofkmon idea of sooial ang political obligation and governing itself as. 
in the same way and withthe same connexion with Great Britain as with the British 
colonies. This resul must take centuries for its achievement snd meantime the 
duty of Great Britain is to maintain the Gorerimens of India unshakon xzox with as- 
FROM WITHOUT’, . . 


I have italicised such Viris as are specially suggestive of their intimate 
association with strictly Jural ideas. The trust is of the guardianship order 
during the cestui-que-trust's minority. Though that minority be long or 


Pa $p terminate,"lasting for centurieg or decades, it is sjill a trust; and I 


1 . 


take the trustee to be the Empire, whose pefsonality, as the fiduciary owner,, 
“is hid behind the local bureauroortoy of the country, behind the Secretary of 

f State and his advisory Ofnncil in London and behind even the feigning 

HET Kihg and his Parliament for tho time bejng, , As regards the trustge’s tf 


, es : : . 
m a . d x è 
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* 
fold duty of maintaining the integrMy of the trust Again: 
without and against disintegration from within, England a 
in respect of the former become, to borrow a phrase of Bir 
‘a singlÓWcountry'. The physical power of the Empipe to 
attacks as personified in its vast army and still vaster nav 
eally one single unit in war-times. To resist the internal 
of the Empire and maintain its normal progress,. there is 1 
dating the highest othioal and moral forces of all parts of the: 
as they sre embodied in (1) its law-courts, (2) its principles 
judicial law which they administer, and (3) its literature wh 
the maxims and spirit of that law in its fundamental oono 
and wrong, justice and iniquity. These conceptions, forming 
jurisprudenoe of the Empire, and being ao essential to the K 
the happiness of the subject-people it affects, are oommon t 
*The trend of fresh discoveries in science and local impro 
industriel arts in every suocessive decade, so far as they a 
economic prosperity, are powerful agents in facilitating 
law-sourts in bringing the two countries tightly togeth 
contact, socially and intellectually no less than industriall 
to cut-off or dissociate the progress of Indian law as an expa: 
the direction of Imperial law frdp the corresponding advance 
industries towards tite highest and most utilitariam for 
‘materialism,’ in the best import of that term. Hdhoe, the 
the industriel system ip the verse is linked to and prec 
thought that of the Judiciary. This processional march, 
consistent, must be made in uniform lines, just as the 
and constitutional privileges of a progressive people m 
side with their refinement in social life and educational 
it follows further that as tho Indian civilization, 
constitutional, aspires to attain in future the same high oiv: 
. English type, as it now is in the first decade of the 20th cen: 
in its industrial and judicial progress through the same ar 
experience or the same processes of evolution that the 
in its own country has undexgoge in the 18th and 19th e 
processes must of course be under the controlling and gen 
the guardian-trustee, whose pasg history has itself gone 
happy and partly painful experiences. The verse, aiming as i 
‘imaginative pleasure’, presents in, detail a few of the é bear 
, happy results of those mixed experiences, as they arg nor 
"likely to be produced, in India in the near future. 
As r€garda the. mechanism or structural form of«he verse, 
gan my model the measure of Looksley Hall, though, so far a 


(so a] ; sa Jountat.! : 49. 


a-more perfect type of the game class of baton is to be found in 
Robert Browning's Home “Thoughts from the Sea. That poem is a tiny 
master-piece of seven lines, composed.throughout under the most difficult 
restraints of one single rhyme, Its only fault is that the rhyme oighe last 
word of the last line sounds false. Prosodists are not agreed as to the exact 
measure of Locksley Hall; but a great scholar who has made a special study 
of English versification from its philosophic side is of opinion that the olassio 
hexameter is unsuited to the genius of the English langubge. The former 
deals more with quantity and the latter more with stress and accent. If 
therefore the metre of the present verse should be specially differentiated, 
it would, by reading the first two and the last two lines of cach stanza to- 
gether as forming one rhyming couplet, arid each pair of lines as one metre- 
line, approach as near as possible to what is called the ‘trochaic tetrametre 
aoataleotio.! From:the conventional style of its composition, I have made two 
material departures. The dactyl,.trochee, or spondee of the metre-line 
is occasionally displaced, whenever the sense. required such displapement, 
by an amphibraoh or other kindred foot; and each metre-line is split-up into 
two sub-lmes of half verse each, known as a hemistich, the cmsura in gach 
line generally determining the point of division, 5 Y 
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APPROPRIATION) OF PAYMENTS, 


N. B, NATESAN, B. A., M. L 


HE law as to the Appropriation of Payments is oontained in ss, 59 
to 61 of the Indian Contract Act, They enact— , 

8. 59, Where a debtor owing several distinct debts to one person, makos 
a payment to him, either with “express intimation, or under circumstances 
implying that the payment is to be applied to the discharge of some 
particular debt, the payment, if aoqepted, must be applied accordingly. 

8, 60. Where the debtor has omitted to intimate, and there are no circum- 
stances indicating to which debt the payment is to be applied, the creditor 
may apply it at his ‘discretion toany lawful debt, actually due and payable 
to him from the debtor whether its reoovery js gris not barred -by the law 
in force for the time being as to the limitation of suits. 

B, 61. Where neither party makes any appropriation, the payment shall 
be applied in discharge of tho debts in order of time whother they are or are 
f barred by the law in force for the time being as to the limitation of the 
a If the. debts arq of equal standing th payment shall be applied i in dis- 
charge of eaoh proportionately, 

“Tihg Indian Contract Act, 1872, follows the ordinary rule of law.. .e . . 
(Rameswar.Koer.y. Mahomed Mehdi Hosseim Sahib, (1898) 25. L A. M La 
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LR. 26, Cal. 39 at p. 44. P. 0.). “ Thego sections merely: enact the English 
Law with regard to the appropriation of payments” (Rookmini Bullube Roy 
v. Mulk Jamania (1883) L J. R. 9. Cal. 914 at p. 917). The law in India may,. 
thereforb, bo taken to be the same as the law in England. 

These rules would not affect “the provisions of any statute, Act or Regu- 
lation” not expressly repealed by the Act nor would they affect “any usage 
or custom of trade nor any “incident of any contract not inconsistent with 
the provisions of thif Act” (s.1). 

The parties may, therefore, contract themselves out of these rules, In the 
oase of Nicholls v. Wilson (1878, I. L. R. 4 Oal. 560) the plaintiff and the 
defendant (the actual defendant was the executor of the guarantor) entered 
into a contract by whioh the latter "agreed to indemnify the plaintiff for any 
moneys. advanced to a Company, of which the defendant was also a 
director. The contract directed that the loan should be repaid from “ the 
first moneys” receivedfrom the company. The plaintiff appropriated the 
“first mneys” to his other debts due from the company, and sued the 
defendant on the contract. Hold, that the plaintiff had no right to do ao, 
having “regard to the terms of the guarantee”. 

The next point to be seen isthatthe rules apply only in cases where 
debts are due from one person to another. The existence of the relationship 
of oreditor and debtor should bé established before the rules ere applied. 
The English law wouldeappear to" recognise four classes of debts: Orown 
debts, debts of record, specialty debts; and simple contract debts, the latter 
three corresponding respectively to contract of record, by deed, by any 
other writing (including oral contracts.) 

Drown debts are repognised in India. “There is no doubt that the Court fees 
form a Crown debt and under ordinary circumstances the principle would 
apply that the Orown would be entitled to precedence in payment of this debi 
over all other oreditors, Thisis a principle recognised by the Court of this 
country.ever since the decision of .the Bombay Courtin the case of Secretary 
. of State v. The Bombay Landing and Shipping Oo, Ld., (1886), 5 Bom. H. O.. 0.0, 
J. 23," (Sale “J. in Gayanoda Bala Dasse v. Butto Kristo Bairagee, 1906. I IL. 
R. 3g Oal. 1040 at pp. 1044 and 1045). But it has been held that arrears of 
Government Revenue are net g debt. In the case of Ganga Bishnu Singh v 
Mahomed Jan. (1906), L L. R. 33: Oal. 1193) arrears of September kist ag- 
well as the succeeding January kist were due. The plaintiff paid the January 
kist without paying the preceding Beptember kist. The Collector accepted the 
money but oredited the amount towards the September kist apparently agaist, 
the will gf the přaintiff. It was confonded that the Oolleotgr hag no right to do 

* so. In disallowing this contention their Lordships observed: On a careful consie 
deratio& we are unable to acoept this argument as sound. The Bale: Law pnder 
«aj XI of 1859 is complete by itgolf and we are of opinion that the relation | 
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between the Governf»ent and the holders of estate liable to pay revenue 
under the Act stand on an entirely different footing from that on which the 
relation between oreditors and debtors is based and that poa of 
Government Revenueesre not a debt within the meaning of s. of the 
Contract Act. Hence for the protection oftenants, it became necessary to on- 

aot a. 55 of the Bengal Tenancy Act (Act VIII of 1885)" (p. 1198). Apparently 
other taxes or dues to Government under partioular Ags would be held mot 

to be debts within the meaning of ss, 59 to 61 though they might olaih 
priority, 

Specialty debts or debta arising from deeds and bonds underseal are not 
recognized as such under the Indian law. , 

Debts of record would correspond to what i is oalled in ndia as judgment. 
debts : probably debts arising from bonds exeouted in civil cases would come 
under this class, Bonds executed by parties or witnesses in criminal oases 
would apparently come under the class of Orown debts. 

Lastly, there are the simple oontracta debts or debts due under waitten in- 
struments or oral agreements, Rent due from a tenantto the landlord would 

apparently be considered a debt within the meaning of ss. 59 to 61, Batthe e 

last portion of the extract of the judgment in the 33 Oal, case might perhaps 

shew that but for the Aot of 1885, rent may not be “a debt”. In the ,oase of 

Rukminy Bflub Roy v. Mulk Jamanis Bagum (L L. R.3 Oal. 914) it is 

observed: “It is contended thatif the payment of tfevenue made by the 
defendant to the Goverment can be considered as payment made to the 

Zemindar, the plaintiff has a right to appropriate them to the discharge of the 

rent of 1283 and that in the absence of any specific appropriation they 

would naturally under s. 61 be appropriated tothe .papment of the earl r 

arrears of rent. Now assuming that we consider these payments as made to 

the Zemindar, I am not prepared to say that the appellant would not be 
right in his contention (p. 917). These observations might perhaps shew tha 
"rent" may be considered as “debt” 
The debts whethof arising from oontgact or from tort must ba, ascertained - 
sums of money (Bosanquet v. Wray, 1816. 6 Taun, 597, 16..R. R. 677). 
* More unliquidated damages would not be debt, The liability ande the 
amount due must hawp been agreed upon os fdind due by Courts. 

The debtor is given the right to state to what debt the sum paid by him 
should be credited. Even if he failed to state expressly, if the ciroumstances 
are such, as to shew that the payment was intended by him towards a parti- 

lat debt, the paymént should be oredited accordingly. In thp case of Sungut 
Lal v. Baijnath Roy (1886, L L. R. 13 Cal. *164) the defendant owed several e 
a 8ebts to the plaintiff one of them being on a mortgage bond. That yas the 


` subjest-matter of the sui? That bond required “that it should be liquidated 
a e bypsymentin kind not in money." The defendant had made certain peyson 
i e . *. . é 
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| in grain. There was “no evidenc8 on the record to shew . . . that the 


antecedent debt or debts should be liquidated by payment of grain” (p. 168), 
Tt was gold that this circumstance (the recital in the bond sued upon) indicated 
that the bayment of grain should go in liquidation ofthe bond sued upon. 
It is only a question of fact to be decided in each oase whether a partioular 
‘payment was accompanied by an express declaration about its allooation or 
whether there arg carcumstances shewing how that payment should be appro- 
priated to a particular debt, In any case the debtor’s right must be erer- 
oised at or about the time of payment, 
| Ii there is neither express intimation nor any oiroumstances implying 
: that the payment was intended by the debtor towards a particular debt, the — 
| -oreditor gets a right “in the nature of an election.” Two questions would arise 
` ‘about this right. Is there any time limit as in the case of the debtor for the 
| {Sxeroise of this right! What are the circumstances which would shew that 

the creditor had exercised the right irrevocably? 

First,*as to the time limit, the debtor as stated already, must exercise his | 

right of appropriation at the time of the payment of the debt. “When Clay- 
* tong&case (1816, 1 Mer. 572,15 R. R. 161. Tudors L. 0. Mer. Law 17) was 
l decided there seems to have been authority for saying that the oreditor was 
| bound éo make his election at gnoe according to the rule of Civil Law” (Lord 
l Macnaghten in the Mecca, [1893] A. O. 286). “In Simson v. Ingham (1823, 2 
; B. & 0.65, 26 R. R. 243.) Best J. seems to have thought that the oreditor 
‘must exercise his right within’ a reasonable time” (Vaughan Williams 
! 








L J. in Saymour v. Pickett [1905] 1 K. B. 715, 74. L. J. K. B. 413, 92 
‘IL J. 519) “But it has long been held and it is now quite settled 
that the oreditor Ws the right of election upto the very last moment." 
(Lord Maonaghien in the Meooa). “ The question to be ascertained in each 
"case is whether anything hag happened to determine that right” (Vaughan 
Williams L. J. in Seymour v. Pickett), “What is the last moment 
| must depend on the circumstances of edbh case” (Romer L, J. in the same 
* oase.) “Thag (up to the very last moment), I think, means, until something 
i ] has happened which prevents the oreditor from exercising his right.” (Stirling 
`L. J. in the same case), The onus of proof would seem to lie on the debtor to * 
shew that “the very last°mément” had passed. dn Seymour v. Pickett l 
the plaintiff was an unregistered dentist and he did some professional work to | 
the defendant. It was agreed that the plaintiff should get 45 3$ for his services 
which would come under the operation of the Dentist Act. The defendant 
also owed him 21 # for goods supplied and other kind 8f works, whigh ae 
e be outside the operation of thb Dentist Act. The defendant had given two 
cheques one for 20 £ and another for 25 £. The first was duly paid. THe 
defendant oountermanded payment of the 2n cheque for 25 £% ° The 
“phaintif sued for 25 2 the pmoynt of the dishonoured cheque in the High, , 
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Oourt. The case was remitted to the Gounty Oourt which gave the plaintiff 
i a deoree for the 25 2. On appeal by the defendant it was contended that 
| ` the plaintiff was not entitled to sue se he was not a registered Dentist, 
The case was remanded again to the Çounty Court. Again Vn order 
that he might determine what part of the 25 # represented work done and 
material supplied” outside s. 5 of the Dentist Act which prevented the plain- 
tifffrom suing on the ground that ho had not registered himself, During the 
second trial the plaintiff made a statement in the witness box that hb 
appropriated the cheque for 20 £ towards his services for whioh he was 
disabled from suing under the operation of the Dentist Act and that he 
was to have appropriated the amount under dishonouged cheque if it had 
been paid towards the services and work (21 4) due to him for goods supplied 
and work done .outside the Act, The Divisional Court held that he had no 
right to doso, that the previous cheque for 20 £ should be considered as 
having been appropriated towards the item of 21 £ and the plaintiff wa 
entitled to recover 1 £. On appeal- it was held that the plaintiff was justified 
in appropriating as he did in the witness box in the second trial and the 
plaintiff was given a decree for the 21 £. . 

The other question with referénce to the appropriation by ` the 
creditor is this. Is the oreditor’s election once made irrevogable or 
has ho arfght to re-elect? If he has. a right to re-elect what is the limit! 
The creditor is not bound by his own' election provided it has not been ooms 
municated to the debtor (Friend v. Young [1897] 2 Oh. 421; Simson v. Inghram, 
supra). An express communication is not necessary If there are circumstan- 
ces which “amounted to a communication of it to the debtor” that would be 
enough.” Where the election is with the creditor it ie always his intentfon 
express or implied or presumed that governs the application of the money, 
The presumed intention of the creditor may no doubt be gathered from a 
statement of account or any thing else which indicates an intention one 
way and is communicated to the debtor provided there are no ciroumstances 
pointing in an oppSsite direction” (Lprd Macnaghten in the Mecoa). . 

One other point with reference to the oreditor's right of election is that 

* he should appropriate only towards any “lawful debt actually due.2 As 
to what debt is lawful and what not, s. 23eof the Indian Act has.to be seen, 

The fact that the debt is not recoverable by reason of any statute requiring 
certain formalities to be observed, wowd not make the debt unlawful 
(Seymour v. Pickett) ss. 59 &nd 61. The qualifying word “lawful” is 

~ omittel. The reocvery of the débt might have been barred; yet the oreditor 
ca might appropriates the payment towards the same, “ But if an qotion has 
° been brought on a debt ‘and judgment given against the creditor on the 
ground that the debt is *barred the oreditor cannot appropriate afty sub- 

, , sdyuent payment to such dbt (Smith v. Betty, [1903] 2 K, B, 317, quotedim 
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Bnoyclopasdes of the Laws of England, 2nd dition, Vol. I). 

If neither the debtor nor the creditor exercise the right s. 61 prescribes 
the rule of law laid down in the Olayton’s case (supra). But the case of 
the Cit?Discount Co. v. Molean (1874, L. h. 9 O. P. 692) decides "that the 

_well known rule laid down in Olayton's case, that payment oredited on 

one side of an account should in the absence of appropriation go to dis- 
charge in order of dgte the earlier items “on the debit side is not an arbi- 
trary and inflexible rule but that it may be modified or departed from 
under special circumstances” (Nicholls v. Wilson, I. L.R. 4 Cel. 560 at 
p. 565.) 





REVIEWS. 
* 
Principles of Company Low. By A. F. ToruaĮm LL, M. of Lincoln’s Inn, 
Bar*at-law. LONDON: Butterworth & Co., 11 & 12 Bell Yard, Temple 
Bar, W. 0. 1908. Orown 8vo. 322 and 35. Price 7s. 6d, 

We weloome this new edition of Company law with great pleasure. All 
the alterations necessitated by the Companies Act of 1907, which are fully 
set eut fn the appendix, are car&fully noted. The learned author has in 
footnotes incorporated points of Practice. A Note on the duties and liabi- 
lities of auditors has also been added for the use of $ocountants and others 
interested in'the subject, The book has, therefore, enlarged its sphere of 
usefulness. To students who have to master the principles of company law 
it js par excellence ang to the profession it will be very serviceable asa 
hand book. 





Student's Guide to Roman Law. By DALYRLL CHALMERS, Barrister-at-law, 
and L, H. Banners, B, A., Barrister-at‘law. LONDON: o Butterworth & Oo, 

- 11 & 12 Bell Yard, Temple Bar, W. O. 1907. Demi 8vo. Pages xxx1 and 
323. Price 7s. 6d. net. : 

Tras book gives in a condensed form the essential principles of Roman law 
as given by Justinian and Gaius.* It really consists of two Parts, The first 
Part covers 242 pages and contains a lucid summary of the Institutes of 
Justinian. The second part contains in 76 pages an epitome of Gaius. 
The book has thus supplied the need for a concise text-bapk which will serve- 
have as an introguotion to standard* authorities, The:author have’ given 

eparallelefrom English law on various points. We are fully Satisfied withe 
the book and we heartily commend it to students who have to study Roman 
law for the law examinations of all the Universities.in India, 
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NOTES OF CASES. 
[ Ths important onss will bs reported hareafier. ] à 
[ Cor. Jenkins 0. J. and Batchelor J. ] A. Q. 3. 
(8. A. No. 808 of 1907), 1908 
Transfer of Property Act (1V of 1882), Seca, 99, 87, 100—Lienor—Attah- hae ms 
ment by Mortgages—Lden—Application—Sudt. e. Nar 


Beotion 99 of the Transfer of Property Act 1883, contemplates an abtach- NATHUBEAI 
ment by the mortgagee: and heis entitled to do go by an application in v. 





axooution of the decree, Bar Usa 
The Hon, Mr. G. K. Parekh, for the appellant, —_— 
> e 
[ Gor, Jenkins C. J. and Batchelor J.) AOS 
[ Cross. appeals Nos. 683, 717 and 680 and 718 of 1908 } 1908 
Specifo Relief Aot (1 of 1877), Sec. 55.—Mandatory injunciion—Disoretion -~ á 
of the Court—~Appellats Couri'a power to interfere with ihe discretion. January ' 


Section 55 of the Speoiflo Relief Act 1977, vests the Court with discretion 
in express werds; and where a Court has oome to a decision in the deliberate NATRUBHAI 
exercise of s discretion entrusted to it by law, the Court of appeal ghould be 
very alow to interfere. Kean awat * 
Mr. G. 8. Rao, forthe appellant, pd 
Mr, L, A, Shah, for the respondent. 


® 
[ Cor. Chandavarkar and Kmight JJ. A 0.1. 
(RM. A. No. 509 of 1997 ) yc 1908 
Civil Procedure Code (Aot XIV of 1883), Seo. 18, Ewpin, Ll—Res judio -~ 
—Pirsi skil decided on a preliminsry poini—3soond suit ona foini: wot decided January 21, 
in the Aret mit, poem 
Explanation 2 to s, 13 of the Civil Procedure Code 1883, must ebe read in Kis} ET 
conjunction with and as part and paroel of the leading provisions of the seo- 9. T 
tion itself, According to those provisions, several conditions are neoS8BATY gru, riy. 
to constitute a matter ras judsoaia, Two of those conditions are:(1) that the TAS 
matter must have:been in the fermer suit directly ard substantially in issue; 
and (3) that it must have been heard and™inally decided in that suit, ‘ 
The explanation does no more than layglown thatit a matter, whioh 7 
might and ought to hgve been made a ground of defence in the former 
is not made such a ground, it shall be dealt with as falling within-the first 
of the above mentioned condition, That is, the omiss!gn shall have the sume 
effect given toit aa it would have had if it had been made a ground of de* 
fence, But to constitute res judiosta, & second oondition is necessery—it 
must have been finally decided. And if tho ffrmer suit went off ona 
preliminary ground, not calling for adjudication on any other grounds of 
^'^ defences whether raiséd or not, those grounds remained undecided. 
The game effest musi be given to & matter whidhmight and ought &$ have $ 
eoon but has not been made a ground of defence in the former suit as most 
be given $o & matter which yas made a ground of defenoein the former  , 
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[ Cor. Jenking OJ. and Batchelor J. 
[ Civil Appin. No. 179 af 1907 ] 
Manlatdars’ Couris Acts (Bombay Aois ILI of 1876 anc 


January , 38. General clauses Act (Bombay Aot I of 1904), Sec. 7—Bombay 


Nama Ana 


v 


Bec, 38—Procsedsngs commenced under the old Aoi—Bight of 
the new Act oan be of no avail— Righi of appeal is wot a. mati 


$ A suit under th , 
Samro ANDU gy under the Mamlatdar’s Courts Act 1876, was oom: 


— 


e 
AO. 3: 
1908 


v 9 


January 29, 


th February 8906, On the 39th October 1906, the new Mar 
Act 1906 came into operation, which repealed the former A 
January’i987, the! Mamlatdar dismissed the suit, The plair 
on the 12th March 1907, a petition for revision to the Oo 
under s. 23 of the new Aot. The Collector held on the 6th Aj 
had no jurisdiotion to-entertain the application, 

Held, (1) that the repealing Act oould not give the right 
respect of proceedings commenced under the Aot of 1876, 

(2) that on the words of the General Olauses Act, 1904 (s 
wrong to hold that the Collector had jurisdiction; because, s: 
be to affect a legal proceeding in respect of right whioh had 
the old Act, 
- To disturb an existing right of appeal is not a moro alte: 
dure : Colonial Sugar Raftming Co. Ltd. v. Irving (1905, A. O, 


[ Cor. Ohandavarkar and Knight JJ. 
(F. A. No; 148 af 1907), 
Guardianship—Joint Hindu family—Minor oo-paroeners 
061568 when ons of the attains majority. 
Where a joint Hindu ily consists of co-parceners wht 
the co-psroeners forming one group, the Court has jurisdic 





BAMOHANDRA a guardian of the property for that group as aewhole, B 


v.. 


quently one of that group arrives at the age of majority th 


KREIEHRARAO of the person se appointed by the Court must cease; ar 


—e 


bound to hand over the joint family property to the co-pa 
become an agult, although the other co-parceners are minor 
Virupalashappa ¥, Nilgangawa (1894, 1, L. R. 19 Bom, 309 
Binddji v. Mathwrabai (1905, I. In B. 30 Bom. 155, 7-B 
followed. 
Mr. Setlur with Mr- M, V. Bhat, for the appellant. 
Mr, M, B. Chaxbal, for the respondent. 


. [ Cor. Chandavarkar and Knight JJ. 
: (8. A. No, 445 af 1907, $ 

Hingu Lav—Debts— Liability of sons to pay father’s debts 
by father— Decree for damages against the father—Son cannot 
ander the deores, whan the Vetato he inherited from his* father 





. bana kt by ths act, 


Under Hindu lew, the sen isnot to be held liable for d 
father ought not, ag a decent and respectable man, to have 
is answerable for the debts legitimately incurred hy his 1 
those etiributable to his fajlings, follies, or capricer, 

Hence, where the fathtr’s actin obstructing the *passay 
another’s lands though not illegal in the usual sense of tt 
wrongfal,andsthat other obtains a decree sgainst the father 
done, the sort cannot be held answerable for the liability so 
the estate thai has come to pis hands has derived no benefit 
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+ o9. 
e 
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| 29th February 1908. 
j — 
THESTATUSOF ABOPTED SON 


Bv 8. VENOATACHARIAR B. A., M. L. 


T practice of adoption has had its origin in the deep-seated instinct of 
self-preservation in times of disorder and violence. Ata time when 
law advanced by very timid steps to throw its garment round the fruits of 
labour, and life and property were still to be preserved by a vigorous feat 
of arms, the organisation and stability of societies required the urgent 
and imperative multiplication of male issue and a failure of them by 
natural megns, led to those VISRDAT methóis of filiation, known to Hindu 
law as the ‘ secondary sons ; and ‘the eariy history of the law of adoption 
may be traced in thosegenumerations of subsidiary sons which oocupy such 
a prominent place in the Indian law books’ (Tagorp Law Lectures: Julius 
Jolly, p. 144). . But with a growing refinement and delicacy in the relation 
of the sexes, there arose a strong moral repugnance jo the fictitious ap- 
plication of illegitimate and adulterous offspring among jhe oldest of the 
Hindu law givers. The Puritanic'spirit of Apastamba would not tolerate 
those loose make-shifts for the perpetuation of the race and even the 
practice of adoption, balanced as ij was by the impressive and inspiring 
ceremonial of Baudhayana, failed to receive sanction at his hands, -‘The 
gift or acceptance of a child,’ says he, * and ‘ the right to buy of sell a child 
are not recognised’. (See Apastamba P. 2. P, 6. K. 13. 5. 1—6, 8—11} 
His definition of an Aurasa son breathes tha very spirit of high moral 
tone characteristic of ‘his writings and of uncompromising vigour with whioh 
he strenuously protested against the grossly immoral practices of his time, 
Apastamba in his tirade against the degrading end the degenerating customs 
of his age, simply ecpoes the views of Vedic times when the tie of matri- 





."mony w&s held sacred and the birth of ‘stn, was oonsiderel as thg conti- 


nuation of the father’s self springing from sacred conjugal union. Witness 
the immortal effusions of fhe Vedic sages which burst forth as folléws:— 
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‘Prom the sacred limbs of the body art thou produced; from my heart 
art thou born. Mayst thou livo a hundred years.’ 
Sama Veda, Mantra Brahmana P. I. K. 5, 17, 


eRe: «dem: ceeded tate Sm | 

“ He ( the son) is his father's self, (He is) made a substitute for him for 

meritorious works, ' ? 
Aitereya Aranyaka 2, 5. 4. 10. 
" esed et arti sti ret aga: | emeret: faq: 
WERT: N 

‘The body is mad@ of six materials ; three (derived) from the father, three 
from the mother; bone, sinew, and marrow,from the father; and skin, 

flesh, and blood, from the mother.’ Garbhopanishad, 
' . These citations show conolusively that the pervading idea of sonship 
was the ‘persistence of father’s self in the lines of his children and 
this iderftity of the materials of the father’s body was recognised 
to continue up to the fourth generation ‘of the undivided as well as the 
dividSd members of the family living together, partition of the heri- 
tage extends to thefourth in descent: this ia the law. To that 
degree «the members of thp family are of the same body. After 
that there is difference of bedy, and the equal partitiof of pinda 
and heritage is desired,’ ( Devala quoted in Ratnakara), This extend- 
ed notion of sonship in Hindu law had the effect of throwing into back 
ground the practice of adoption and the recognition of other secondary sons 
and a number of Smriti writers could be quoted to show that they never 
accorded to them a status of equality with the Aurasa son. Baudhayana, 
one of the earliest of the Smriti writers, gives the usual list of sons 
entitled to inherit, beginning with the legitimate son and winds up his 
argument by citing the opinion of Aupajanghani, ‘one of the teachers of 
the white Yajurveda mentioned in the Satapatha-Brahmana’ (Ghose’s 
* Hindu law, page 488, foot-note) thatthe first among tem alone is entitled 
to inherit, Apastamba also follows the high authority of Aupajanghani 
in His deolamations against those loose and irregular modes of filiation, He 
says: “ Transgressions of IÉw «nd violence are found amongst the ancient 
sages. They committed no sin on account of the greatness of their lustre. 
‘A man of later times, who seeing their (deeds) follow them, falls.” (Apasta+ 
mba, P. 2. P. 6. K. 13. 8, 1-6, 8-11.) “The legitimate sons and the son of an 
(appointed) daughter," says the lae Sir Henry Maine,"'have in thgir veins 
the BloSd of the father to whbm they sacrifloo and succeed. But when 
there gre no sons, and when there has been no appointment of a daughter, 
Y? are introduced by the law-books to a nuthber of possible suecessor 


T whescesonship is altogether, fictitious. The ancient family is entangled 
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with fictions, One of them has been so‘long before us as to be comparatively 
familiar to us ... This familiarity with Adoption blinds us to the faot 
that itis one of the most violent of fictions,” (Early Law and Cus- 
tom, pp. 96-97) Itis probably due to this violence of fiction that the 
Kshetraja son, or the son begotten on the wife, held & high place in the 
list of sons given by the various Smriti writers (vide, Gautama, Vasistha 
and Narada who place him as second in the list and Baudhayana who ranks 
him as the third ), These ancient legislators were no doubt influenced by 
the consideration that “ though he had not in him the blood of the huse 
band, he had in them the blood of the husband's raoe.." “ It seems to me” 
continues the same learned jurist, “ very natural fôr an ancient autho- 
rity on customary law to hold that under such circumstances the family was 
properly continued, and for a priest or sacerdotal lawyer to suppose that 
the funeral rites would be performed by the son of the widow or of the wifg 
with a reasonable prospect of ensuring their objeot" (Ibid, p. 107 ). 

But just at this time arose the hallowed theory of ancestorwoftship, the 
germs of which may be dimly seen in the fifteenth hymn of the 10th Mandala 
of the Rig-Veda. We take a stanza at random. “Oh pitris seated on the kusa 
grass grant us your protection: I have prepared these offerings to you: 
enjoy them: may youcome and give yqur happy protection, grant us 
prosperity ‘and make us sinless.” And ¢he thirty fifth hymn contains 

‘may tho ‘pitris’ or „the departed ancestors be favorable to our pro- 
sperity in our invocations”, and the idyllic beauty of the hymn reaches its 
climax with the fourth stanza of the fifty second hymn of the sixth Mandala 
which says: “May the rising dawn protect me; may the smellirg rivers 
protect me; may the firm mountains protect me; may fhe pitris present ‘at 

the sacrifice for gods, protect me." This worship of the pitfis which develop- 
ed into the later form of ancestorworship required that the worshipper should 
be the legitimate son begotten on the Dharmapatni of the ancestor 
worshipped and henge fantastic nofions of the superidrity of the Aurasa son 


passed current among the legislators of the day. A son wasesaid to save ° 


the father from the*horrors of a hell called ‘put’ and hence he was called 
Putra. T 

Because by the sight of his face the son livers the father from the hell 
oalled ‘put’, therefore the father tries to beget a son (Vrihaspati cited in the 
"Kalpataroo) The hell called ‘put’ where the childless go, he who delivers 
from it is called Pufra. (Harita cited'in Kalpataru). ` 

Beoattse he saves his father from the hell called ‘pus therefore (a 
male child) is fslled Put-tra by Svayambhu "himself (Vishnu). 

* This new idea of the office of  sonship and the doctrine . of. 
apirittfal benefit which he secured for his ancestofs went far. towards 


. ethe annihilation | of the institution eof illegitimate and adwlterfhe ^ 


£ . " . . * ® 
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offspring and towards improving "the institution of marriage, the 
‘ prevalent forms of which were most reprehensible.’ But no sage on 
earth oan war against the failings of Nature.and her laws, Illegitimate 
children having fallen into disrepute, what is to be donb in case an anoes- 
tor died without issue and without having appointed a daughter? In such 
a oase there would be a signal omission in the performance of the funeral 
rites to the anoeetóts of the deceased and the soul of the departed 
would not be set free from the torments of the Hell. To prevent against 
such an unfortunate contingency, the adopted son who though not so good 
as the Aurasa son was at least free fromthe taint of illegitimacy inas- 
much as he was the Rurasa son of his own parents and was therefore consi- 
dered fit, in the last resort, to offer oblations to the manes of the departed 
ancestors. But still the adopted son was only a substitute for the real aon : 
he could not fully represent the Aurasa son. ''Most of the texts, laudatory of 
the celestial bliss derived from the male issue, and cited by commentators 
in support of the theory of the obligation to adopt, appear ona careful 
study „to refer to the Aurasa or real legitimate son alone". (Golap Chan- 
dre Warkar's Tagore Law Lectures, 1888, p. 44). Indeed the Smriti writers 
constantly remind the reader that the secondary sons can never rise 
to the lével of an Aurasa song The following statement of Vrihaspati 
is oonolusive on this point: “ As in default of ghee, oil is substituted by the 
virtuous (at sacrifices), so are the eleven sons (admitted as subtitutes) in 
default of the legitimate son of the body and of an appointed daughter”. 
The fact that it is Vrihasfati who makes the above statement is significant 
because it is he who “waged a war of extermination against all illegitimate 
sons and dethroned tfem from the high position they had obtained as a 
prescriptive right*that the adopted son regained the place assigned to him 
by Gautama but subsequently denied to him by Harita.and his followers.” 
(The Principles of the Hindu lew of Inheritance: Sarvadhikari, p, 257), Indeed 
the position and prospects of the adopted son improved not because there 
“was anything inherent in him which entitled him to such a recognition but, 
as the late Sir Henry Maine pertinently observes, because of a moral 
dislike of other modes of affiliation which was steadily rising among the 
(Brahmin) teachers in the law shools. . 

It may be olear from the above that even at the time when adoption 
became universal as a widespre&d oustom.and drove out the many disre- 
putadle modes of affiliation, the rights of adopted song were not considered 
coexistent withethose of a natural born son, No Smriti writer, no comenta- 

e tor leud? even the faintest colout to any argument that mèy tend towards any 
such view. On the other hand, they emphatically declare at every turn of theif 
discussion that no one but a legitimate son of fhe body is declared tb be 

"hoff of diis father’s wealth. Bo pays, Vrihaspathi. “An appointed daughter ig 

: ° . . . » : 
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said to be equal to him. All the othefs are stated to have a claim to aak- 
tenance (only).” ( Vrihaspati, XXIV 12. 14 XXV 33-35, 40). Vishnu, in 
enumerating the list of subsidiary sons, says, “amongst these (sons) each 
preceding one is preferable (to the one next in order ), And he takes the 
inheritance ( before the next in order) and let him maintain the rest.” 
‘Devala confirms the view of the two preceding writers. ‘These twelve sons 
aredeolared as made for lineage born of one's self, born of another, or 
obtained at pleasure. Of these the first six are kinsmen and heirs and tie 
others are only sons of the father. The distinction between sons is, that 
those mentioned before are superior to those mentioned after." Apastamba 
and Harita also say that the adopted son is only entitled to maintenance, 

A knowledge of the history of the oonstitution of ancient communities 
goes far only to strengthen the view taken by the Hindu Rishis and com- 
mentators, All ancient classifications are classifications based upon ideas of 
superiority and inferiority. The wife, and other women of the family, and 
sons of the patriarch were confounded with his servants and slaves and 
indeed had no higher status. The lot of the adopted son who was brought 
from a strange tribe into the patria potestas of the ‘domestic despot’ecould 
not have been more enviable, especially in the absence of the later limitation 
that adoption should take place only on the failure of natural issue, None 
of the com*ientators from Medhatithi dowpwards gives even the slightest 
hint that the status of the adopted son is one of petfect equality with that 
of the Aurasa son. Thedries tending towards such a view appear for the first 
time in Dattaka Chandrika and in Dattaka Mimamsa, books admittedly 
very modern and written with a particular purpose in view. 83 I. 8, V. 28, 
8. V. 4 and 27. Why the Privy Oounoil and the Courts .of this country 
should have travelled beyond the Mitakshara the Dayabhgga, or the Smriti 
Chandrika for the law of adoption and set aside the laws as laid down in 
these books in favour of rules which are the offspring of a prurient fancy, 
it is difficult to understand. (Ghos®’s Hindu law, 1st Ed., p. 529). 

The circumstances that led the Anglo-Indian Courts to treat the adopted. 
son with undue fawour are these, Bengal which was last formed into a presid- 
enoy became in time to be the most important of the Company's settlements 
and it had to take the lead alike in methods oforganisation and administra- 
tion of the government of the Company’s possessions. The system of dis- 
trict administration both in Revenue and Judicial departments had to be first 
organised there and was thence transplanted to Madras and Bombay.It was 
at Caloutta that a Bupreme Court of, Justice was first established by 
the famous Regulating Act and it was thers that Warren Hastings ordered, 
*& digest of Hindu and Mahomedan law to be drawn up for the guidance of 
thé Gompany’s Courts. "It was there for the first tjme that Bir William 
Jones unfolded the rich treasures of Sanskrit literature. The original -Srgzitiwe 
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iro not then translated and it so olf&nced that the two special treatises on 
adoption fell into the hands of Dr. Sutherland which the Pandits repre- 
sented as the highest authorities in matters of adoption, The Anglo-Indian 
Judges of those days, ignorant of Sanskrit, had to trusieto these books in de- 
ciding questions of adoption which came before them in increasing numbers, 
Another cause was the exaggerated notion of the early Indian Judges of 
the excellence of the English law and of its comprehonsiveness and the 
contempt with which they sneered at Hindu or Mahomedan law. Oases 
involving prinoiples of Indian law and custom were decided after the ana- 
logy of the principles and precedents of English law. Animated by the 
equitable considera&ions of Englign law, they held that a man who lost 
all his rights in the family of his birth should acquire them all in the 
family of his adoption. “ Equality of rights, " to quote again from Golap 
Ohandra Sarkar, “was a thing unknown among the oaste-ridden Hindus 
&nd the adopted son's position, according to the Sanskrit commentators, is 
far inferior to that of a real legitimate son and his capacities, rights and 
duties, have been dealt with by them as-being based upon express passages 
of la and in no 1espect is he considered by any Sanskrit lawyer to hold 
the same position as the son of the body." (Tagore Law Lectures, 1888 p. 384). 
The fegling in favour of the adopted son ran so high that Mao- 
naughten thought that an adopted son in Bengal was even Ñ a better 
position than a natural*born son, as having an indefeasable right to his 
father’s estate which a natural dn son would nå have. (MaoN. 157). 
But the Privy Council refased to endorse this opinion in the Pittapur oase, 
(26,1, A. 83, s. '0, 22 Mad. 383). 

To understand araght the magnitude of the unwarranted extension 
of the adopted son’s rights of inheritance by English Courts of Justice 
we must go back a little and oonsider the ancient conception of the law 
of inheritance, Agnatic connection and not mere relationship by blood 
was the determining factor of sucoessien in ancient times, Even the 
-remotest agnatic relation of a family gor even of the s&me gens or Gotra 
ought to be exhausted before a cognate could be let in, and it was, as we 
know, the strenuous efforts of the Roman prootors that mitigated the rigor 
of the civil law by bringing i ngar cognates in thajr tables of suoces- 
sion, A corresponding instance in Hindu law was the scheme of Jimuta 
Vahana whose object, as Prof. Rajkumar tells us, “ was simply to give 
their proper places to the cognate kinsmen and he therefore elaborated the 
theory of spiritual benefits," The author of Mitakshard was the strongest 
e 8dvooatesof the prinoiple of agnation and Gogm aren in hiseschame had very 
"little chance of succeeding to a dead man’s effects. Both the authors base® 
their systems on 'Bapinda' relationship but the temm ‘Sapinda’ is de£ited 


by dpe differently to guit.their own theories : the Mitakshara base, » 
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sapinda relationship on consanguintty ; Jhsron the Dayabhaga bags 
it on the efficacy to perform the funeral rites: but as adoption 
is ostensibly made to prevent ʻa failure of the obsequies, his re- 
lationship is limitedeby the exigency for which he is brought in and 
extends in both systems to three generations only and does not extend 
to seven. degrees on the father's side ‘and to five on the mother’s 
side, -An extract from Golap Chandra Sarkar's Law qf Adoption sums up 
the status of an adopted son in the family of adoption thus: “An adopted sot 
&oquires the filial relation to the adopter and oonsequently becomes a 
member of his gotra in the same way as the wife belongs to her husband's 
gotra; but unlike a married woman who becomes the conganguineal sapinda 
of her husband and his sapindas, the adopted son does not become the adop- 
ter’s sapinda in the sense of connection through the same body. He be- 
comes the adopter’s sapinda in the sense of being connected through the 
funeral oblations, and this sapinda relationship based upon express tecti 
extends only to three degrees in the adopter’s family.’ (Tagore Law Lectures, 
1888, p. 387). Similar are the views very recently expressed by a very 
acute and learned writer on Hindu law. He says: “ The adopted son heaves 
his father's gotra and cannot take his estate nor does he offer pinda to ‘him. 
He takes the gotra and the wealth of the adopter and gives the pinda to 
' him, for tA pinda follows the gotra and Bis wealth. But notwithstand- 
ing all the make-believes invented by ` Saunaka an@ others, he never takes 
the same position as tie son with respect to the observances of impurity 
or Sapindaship. According to some authorities therg can never be Sapinda 
relationship with the adopted son. He continues to be the Sapinda of his 
natural parents and the prohibited degrees in marriage are applicablesss 
if he hed not been adopted. He enters the gotra but dpes not becomes 
Sapinda, According to Harita, he is not even &kinsman. According to 
Gautama, after one's Sapindas, the Sapindas of the mother’s father 
are heirs, There is no warrant in Hindu law for the proposition that adopt» 
ed sons become thé heirs of relations af the adopting family. , They cannot. 
even be a Bhinga-gotra-sapinda and thus & Bandhu, according to the 
widest definition given to.the term”, (Ghose's Hindu Law, first Jédn., 

pp. 602-503). P e? 

The above passages onakoa biy: show that Judges and text-writers 
were grossly ignorant of the historiqal development of the law of 
adoption and of the rights and incidents of the jural relations 
brought about by the method jof fliation known as , Adoption, How 
else are we «to &ocount for gash a statement of Mr." Mayne as the, 
‘following? “The theory of adoption is that it makes the son adopted to’ 
alk intents and purposes the son'of his father as completely as if he*had be» 
a gotten him in levia wedlock,” (Mayne’ G Hinda law, Sixth Edn., p. 212). Fe 
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N same oause should we ascribe the decisions in Shdmohunder v. Nara- 
yarn (18. D. 209, 229); Gourhurres v. Mi. But Nasares (6 8. D. 203, 250); 
Tara Mohwn v. Kripa Moyes (9 Suth. 423.) and in Puddo Kumaree v. 
Juggut Kishore (5 Cal. 615 affd in 8. I. A. 229, s. 0. & Oal. 302), 

The series of decisions above referred to opens up a large volume of ad- 
verse.oritioism against the right of adopted sons to oollateral succession. 
We need not mention more than three of the many arguments against the 
recognition of suck right, First, a person may adopt any person he likes, 
without any regard to the wishes or suggestions of his relatives as to the 
choice of the boy to be adopted, In fact he may constitute a perfect stranger 
to be his heir but why should he be allowed to appoint an heir not only to 
himself but to his relations also t Secondly, the parent giving a boy in adop- 
tion does not reckon on the remote, uncertain, and contingent possibility of 
his suooeeding the distant relations of the adopting parent. The wealth of 
the latter is the sole inducing factor which prompts the natural father to 
give his boy in adoption. Thirdly, suppose again every sonless man chooses 
to adopt: then collateral succession would be an impossibility. Our Courts did 
not step with these far fetched ideas of equitable principles in their anxiety 
to obothe the adopted son with all the rights of a natural born son. They 
went further, contrary to the very express injunctions of the many 
Smriti writers and oommentatdts, that an adopted son had all the rights of 
a natural born son in the maternal as well as the paternal line (Sham 
Kuar v. Gaya, Din 1 All. 256) and would succeed to tRe Stridhan of his adop- 
tive mother (Teencowree x, Dinonath, 3 Suth 49), The view expressed in the 
above rulings was endorsed to the fullest extent by Privy Council in 
Eqs Komul v. Uma Sanker (10 Cal. 232). The law is now finally settled that 
88 regards inheritance from the adoptive parents and their relations an 
adopted gon is & perfeot substitute for a real Áurasa son—a result which, 
however well it may be pleasing to the Anglo-Indian lawyers and Judges 
steeped in the notions of English prinoiples of equity, is in absolute contra- 
vention with the views of Smriti writers and commentators who have built 
"up a system Of family law “whioh have been receiving a copsiderable amount 


. of attention lately from a number of eminent writers in different parts of 


Europe who, from the high Pinnacle of comparative Jurisprudence, have 
been looking out carefully for all vestiges any where to be detected of that 
earlier stratum of legal institutiogs on which the social system of modern 
Europe has been raised” (Julius Jolly’s Hindu law, p. 70). 
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SHCENT ENGST Cases, T 


Am—Hasement— Nature of right—Derogation from grant—Obstruction, 
A right to the access of air to a defined aperture over a servient tenement 
may be acquired though there is no defined channel over the servient tene- 
ment through which the air flows. The grant of such a right may be implied 
from general words in a conveyance of a building fróm' a grantor entitked 
in fee to the adjoining land though such land is subject to a lease, On 
January 19, 1905, the H. Company conveyed to the plaintiff in fee a piece 
of land with a stable on it. The stable was ventilated by apertures to 
which the air had access over an open yard which the company owned in fee 
subject to a lease for a term of which twenty-eight years were unexpired. 
On August 3, 1905, the company conveyed the yard tothe defendant, the 
lessee joining to merge the term. The defendant put up a hoarding entireby 
closing the ventilators of the stable: Held, on the principle of derogation 
from a grant, that neither the company nor the defendant as their assignee 
could erect anything on the yard which prevented the uso of the stable as 
a stable. A mandatory injunction granted to remove the hoarding. able 
v. Bryant, (1908, 1 Ch. 259). 

Contra tt—Coneideration—Breach of duty to take oare— Damages — 
Remoteness—Intervening oriminal act of third pariy causing loss, The 
defendants, who were hewspapor proprietors, advertised in their newspaper 
-that their city editor would answer inquiries frem readers of the paper 
desiring financial advice. The plaintiff, a reader of the paper, wrote to the 
defendants’ city editor asking for a safe investmentdor 800L, and alsofor 
the name of a “good stockbroker. " The editor recommended'a person who, 
ashe well knew, was an “ outside broker, " that is, a person who trans- 
acted Stook Exchange. The outside broker had for some months been em- 
ployed by the editor to advise him»on matters connected with the financial 
correspondence ia the defendants’ nayspaper, and there was no evidence 
that the editor had any reason to suspect his honesty. The outside broker 
was, in fact, an undisoharged bankrupt, a fact which was unknown (o the. 
editor, who might, however, easily have agoovtained his financial position 
if he had made inquiries. The plaintiff, in reliance on the editor’s recom- 
mendation, sent sums of 1300. and 190. for investment to the outside 
broker, who immediately misappropriated them :—Held, that there was a 
contragt between te plaintiff and the:defendants by which the defendants 
tindertook to use reasonable care that the person recomménded asa broker. 
*should answer the desoription of a good .stookbroker: that the defendants” 
city editor, in recommending the outside broker without making refsonable 
inquiries about him, had committed a breach - -of that contract ; and that 
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the plaintiffs loss naturally flowed from the defendants’ breach of contract, 
even if the misappropriation.of the money by the broker amounted to a ori- 
minal offence, Held, also, by Vaughan Williams L, J. and Bir Gorell 
Barnes, President (Bigham J. doubting ), that the measure of damages was 
not limited to the 800/., but that the plaintiff was entitled to recover the 
actual amount of his loss. De La Bere v. Pearson Ld. ( 1908, 1-K. B, 280), 


4)AMAGR —Subsitlencs — Measure of Damages—Risk of Future Subsidence 
__Remoteness — Working of Minerals. In assessing the damages reoover- 
able by a surface owner for subsidence owing to the working of minerals 
under or adjoining hjs property, the depreciation in the market value of 
the property attributable to the risk of future subsidence must not be taken 
into acoount. To recover damages the surface owner must wait until the 
damage or injury caused by subsidence has happened, West Leigh Colliery 
Company v. Tunniolifs & Hampson, Ld, (1908, A. 0. 27). 

Derp—aMisrepresentation as to contents—Plea of non est factum. The 
defendant, a solicitor, who was formerly a managing olerk to one H., acted 
as hig homines in & building speoulation relating to certain property at E. 
of which E. was the owner. Shortly after leaving H.’s employment he was 
requested by H. to execute certain deeds, and on asking what those deeds 
were ho was told by H. that they jrere deeds transferring the Y. property. 
The defendant thereupon signed them, One of the deeds so signed was a 
mortgage between the defendant, as mortgagor, of tHe one part and W. of 
the other part, and contained the usual covenant by the mortgagor for pay- 
ment of principal and interest. In an action by a transferee of the mort- 
gale for payment of the principal debt and interest the defendant pleaded, 
non est fatum :—e 

Held (affirming the decision of Warrington J., [1907] 1 Oh, 537), that, 
the misrepresentation being only as to the contents of a deed known by the 
defendant to deal with the property, the plea failed and that the defendant 
was liable on the oonvenant, Dictum of Swinfen Bady J. in Bagat v. 
Ohapman, [1907] 2 Oh. 222, 227-8, doubted. Qucre whether the old autho- 
rities on the plea of non est facium extend beyond cases where the party is ° 
blind or illiterate, Howatson v. Webb (1908, 1 Ch. 1.) * 


HusBAND AND Wire—Guarantes signed by wife for delt of husband 
Influence of husband —Suffcient explanation of doowment not given to 
wifs—Notics to creditor of relationship—Oreditor procuring guaranties 
through husband, The plaintiffs, elaving agreed to supply goods *to the 
defendant's husband on oredit if his wife would guarantee payment by hin 
of thei» price, sent to the husbanda form ofguargntee, in order that, he 
night obtain his wife's signature to it, leaving the matter entirely to him. 
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The husband obtained his wife's signature to the guarantee, without M 
ently explaining to her the.nature of the document, which she did not under 
stand when she signed it. Goods having been supplied by the plaintiffs to tho 
defendant's husband, the price of which was not paid, the plaintiffs sued the 
defendant on the guarantee: Held, that the action was not maintainable, 
Chaplin & Oo., Ld. v. Brammall (1908, 1 K. B. 233). 


. e 

Lerrers—Biography—Authority to Write—Uss of Information comtair- 
ed in Letters —Ectraots and Paraphrases—Iniention of Writer—Injunction, 
P. and his wife were authorized by W. to write his biography, but no express 
authority was given to publish any of his letters:—Hed, that P. and his 
wife were entitled to use the information contained in letters or documents 
written by W, which had lawfully come into their possession, for the purpose 
of compiling the biography, without any express or implied authority given 
by W. for that purpose; but they were not entitled to publish any letters of 
W., or any extracts therefrom, or paraphrases thereof, So far as authority 
goes it is in favour of any use of letters except publication, There is no 
warrant for extending the proprietary right to prohibit publication, artd, so 
far as there is no rule of‘ law of general application or created by special 
circumstances to prevent that result, the pogsession of a letter ought to be 
treated as conferring all the rights usually, incident to property. Semble, 
the intention of the writer of a letter is not a satisfactory test of the law- 
fulness of the use to which it is put. Philip v. Pennel (1907, 2 Ch. 577). 


GLEANINGS. 





Both. Bhymoedeand Reasonable. 


In the District Court of Pocahontas county, Iowa, January J'erm, 1907, 
the Court chargedthe jury in the case of H. O. Dorton v. 8. 8. Martin as 


follows : . 
Gentlemen of the Jurg: 
The plaintiff Dorton as his claim’ and cause of action against the 


defendant Martin says: 


. ‘That Martin told Doptpn one day, . 
e “Tf you will turn Thompson my way, ‘ 
x And I to him sell, 
xe * Your pocket I'll swell . AES 
j With eighty good, plynks-for your pay.” Se 
. * i , s i i . 
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That Dorton told Martin, “ Agreed,— 
Take Thompson and take him with speed, 
And if he should buy, 
It's settled that I . 
Shall have eighty plunks, which I need,” 


hat Martin sold Thompson the place, 
* "But soon he grew pale in the-face, 
When to him it came 
That Dorton would claim 
e The plunks with an agent’s grimace, 


And Dorton comes here to allege 
That Martin is trying to hedge, 

To wiggle and squirm 

And eke disaffirm 
That he owes him a cent on his pledge. 


And Martin for answer replies 
That all Dorton says he denies, 

And says unto you 

No oomnfigsion is due ° 
Toany man under the skies. 


That Dorton agreed on that day, 

Before he should get any pay, 
To get a8 a price, 

* No less should suffice, 

One hundred twelve fifty per a. 


That Thompson he never would buy 

For the price Marti had in his eye, 
So Martin toog less, . 
And hence the distress, " 

And our having the case here to try. 


And you afe required to decide » 

The disputes which these neighbours divide 
Give each*one his.due i 
As seems right to you, ; 

And let .the «ail go with the hide, 

If you believe Dorton, I say, ° 

Give Dorton the plunks right away; 
Tf you abelieve Martin, 
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‘ / 
It’s equally ‘‘ sartin ” 
That Martin should not have to pay. 


fn some matters you are the judge; 
Asto these I now given you a nudge 

Whether witnesses say 

What is true here to-day e, ` 
Or only are paying & grudge. 


Now you to your room will repair, 
The jury room, whicheis your lair ; * 
Whatever you Bay, 
One man will feel gay 
Andthe other go up in the air. 


Decide by the evidence plan— . 
Agree toit every man; 

The court keep in awa, 

Remember the law, 
And do us the best job you can, H 


——À ÀM— — 
. 


A New PRARIL.—AÀ “divorce suit recently instituted in Franoe by an 
Englishman who resides near Paris roveala what ye believe to be the prize 
hard-luck story of the age, and algo contains a warning for those whom it 
may concern, ‘The plaintiff was happily whiling away an hour ata 
moving-picture show, when, +o his great astonishment and indignation, who 
should saunter aoross the canvas but his own wife leaning fondly on the 
arm of a “gentleman friend.” The ruthless cinematograph had stored up 
the evidence against the erring speuse, and capricious fate had contrived 
to bring the huebarfl to that partioulag show at the very time when that 
particular picture jras exhibited. Needless to say the irate Briton proceed- 
ed with all convenient speed to unlooze the holy bonds. And thus sold, 
relentless science cogtinues to encroach upon she right to pursue happiness. 
With the rapid multiplication of these new-fangled snares for the feet of 
unwary pleasure-seokers it is obvious that before Hong life will be stripped 
of all its innocent smusements, 
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A ` 
REVIEWS, 


The Oompantes Act, 1907, By D. G. Heamtant, Barat-law, and H, W, 
JoRDoN, Company Registration Agent. LoNDON: Jordon Sons Ltd. 
116 & 117 Chancery Lane, W. O. 1908. Pages, xv and 132, Price 
29, 6d. net, , o 

“Tans is an annotated edition of the Companies Aot of 1907 which is to 
come into operation from Ist July, 1908. As this Act amends or repeals 
nearly one-half of the Companies Act of 1900, and it affects directly or 

` indireotly fifteen other Acts, ranging in date from 1896 to 1906, the authors 
have done a service to the profession in bringing out this publication, 

The text of the Companies Act, 1900, is given in its entirety with the 

seotions which are amended or repealed printed in italios, The repealed 

Or amended sections of the other Companies Act have been given in 

the notes The effect of the new Act is made very intelligible by means of 

various cross references, The book will, we sre sure, be useful to praoti- 


* tioners. 


The Annual Digest, 1907, By Joun Mews, Bar-at-Law. LONDON: Sweet 
& Maxwell, Ltd, 3 Oisncm e Lene, W. 0. Roy. 8vo. Pages ang cols, 378. 
Price, 5a,  - N 

Ir is always a pleasure to us to welcome this-excejlent annual digest of 

English cases. In its arrangement of titles and sub-titles it is as perfect 

as a digest can be, Every series of reports published in Great Britain and 

Ireland is referred to, The utility of this publication to practitioners 

throughout the British Dominion is beyond doubt. 





Notes on Oriminal Procedure Code, By Rao SAHEB PRANSHANKAR T., Ist 
Grade Police Inspector, and Lecturer, Central Polico Training Sohool 
Poona, Bombay: Sanj Vartman Ton Mint Road. 1908. Pages xir and 
487. Price Rs, 3-8. 

THs work, as the author tells us, is written essentially for the use of 

Polio Officers and of students who wish to equip themselves to serve in the 


' Polioe Department. The book hd been divided into eight chapters, each 


ohapter comprising geveral ie ui of the Code on oognate subjeots. 

In the annotations. important .cáses have been referred to. But the 
most important part of the whole book .is that portion dealing with 
practical suggesbions in the workiageof several sections. It.it here that the 
Jong;and varied experience of the author as a Police offfter Melps him, and, 
it'is thie portion that is likely to be of great use to young Police officials, " 
Some of the typical casts given in the notes are very illustrative, and sd & are 
the prat relating to -medioal Jerispeidonde. Several [standard forms are s 
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given, duly filled up, as specimens. The Book thus contains everything that 

is likely to be.useful to police offioia!s in the due gohan? of their duties. 





- NOTES OF CASES. | 
[ The important ones will be fully reported hereafter. | " 


1 
[ Cor. Ohandavarkar and Knight: JJ. ] A. O. J. 
(8. A. No. 603 of 1908). 1908 

Limitation Aot (XV of 1877), PARC UNAM PET ied 
the relationship of mortgagor and mortgagee— Moriguges admiting iB correct February fe 
ness by signature—Effect of the writing. Need 

Where a mórigagor describes his mortgages as such and the latter admits . o 
in writing over his signature the oorrectness of thas description, the mean-‘ JAMALUDDIN. 
ing of the admission is as plain as language can make it. Thereby the 
mortgagee unmistakeably affirms that he is what he is described to be—s 
mortgagee. And it is a necessary implication from the admission, thai he 
acknowledges all the legal consequences of his position as a mortgagee, one 
of whioh is his liability to be redeemed. 

Iiis immaterial for the purposes of s, 19 of the Indian Limitation Act, 
in what connection or for what purpose the description was made by the 
mortgagor and admitted as oorreat by the m whether it was or 
not made in a document which had nothing to do ether directly or indirect- 
ly with the nfortgaga, The sole queation fa whether the writfng, whatever 


its immediate purpose or oecasion, contains an indi of the li. 
ability in dispute, 








* 


—! 
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[ Oor. Ohandavarkar and Knight JI] » E 
(F. A, No, 134 of 1906). February 13. 
Tort—Negligerce—Allowing storm water to flood another's land. — * RAJNXDRA- 


A Muniorpality constructed a dam in a creek-but by allowing a ditoh which LAL MARER- 
was oonneoted with the creek and which drained away rein water to befll-, ‘LAL 
‘ed up with rubbish of the town and the dam to ‘be choked up with weeds, ` V. 
silt and such other things, rain-water collected in the creek and flooded Tan Sunat 





the plaintiff's property? . e MUNOA- 
' Held, that the Munigipality was liable for negligence, LITY. 
e Municipality of Sydwey v. Bourke (1) referréd to; and SAoredéjoh v, Bull 7. 
(2) referred to, e? 
[ Qor. Chandavarkar and Knight JJ. ] A. 0. 3. 
(8. A. No, 38) of 1907, ° 1908 


Hinds law—Joint family—Manager oan repretent the family ix suits brought -— 

on behalf of it~A oo-parbener oan also represent, jt yf his action is consenjed io February 13, 
or ratified by his co-pqrosners —Cortificate from oomeiliaior obiainsd by ons V IBHNA 
quires for the bens ft of all—Dekbhan Aprioultprists Relief Act (XXVLI of Daomr 
1879), Beo, 41. eU. 


Lo fuls of Hindu law is that a joint family is represented "ln all trana- Bart — 





e... () [1895] A, Q. 433. . 5. (3 Day Times. 345. — 
e e 
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actions or concerns withthe outside world by ita barta | 
they are for the benefit or necessity of the family ; and 
a ner who does not occupy the position of manager oan: 
- + the family in such transactions or concerns psovided 
viously authorised to represent it or, inthe absence of 
other co-parceners subsequently by words or conduct ra 
Accordingly, the oo-paroeners of a joint Hindu fam 
S maintgings suit to which the provisions of s, 47 of the I 
rista’ Relief Act apply, on the strength of a concilistor’s 
` under s, 46 of the Aot by only one of those co-paroener 
the managing member of the family at the time the cert 
Ut ed or who, though not manager, obtained it with the oor 
. of the jeint family, acting as its agent- 
0. 0. J. 
1908  . [ Cor. Jenkins C. J. and Batchelor 
Febrüàry 25, [ Appeal Na, 1517 and 1618] 
. sia Civil Procedure Code (Aci LV of 1882) s. 380—Appeal c 
T cme: a Judge on the Original Side—Seourity for costs from a u 
pas MALYI An appeal lies against an order passed by a Judge aiti 
pam Bide of the High Court requiring security from a woma 
* . the Oode of Civil Procedure, for the costs of a suit, 
Suits which gre not exolusively for money but whiol 
decree for money on = relief sought come within the p 








880, 
Geshagiri n v, Nawab Askar Jung followe 
0. 0. J. [ Cor. Macleod J. * 
1908 . ( Suit No, 348 of 1907, ) 


F. x " Coniraci—Parimer acting as agent om behalf of a oop 
i ed imowledgs gf the other party—Co-partxsr cannot sus the coni 
Mm the death af the partner entering into the coniraots 
"AB & If one partner enters into a contract in his own name, si 
OL Br. , 24 the agent of the firm, his oo-partners will bein the p 
—..  elosed principals. They can be sued on the contract and 
tiffs in suing, e 

A railway company entered into contracts with asperso: 
hat he was the only person interested i in them, but there 
ner unknown to the company, After some time the Perso 
- < with the company died, and the-surviving partner olaime 
` amount due to the fm Ander one of the contracts. The r 
the deceased partner also claimed for :what was due to tk 
another contract. The owupany refused to pay except on 
the plaintiff and the administrators of the deceased, Th 

A ` ner brought a sult to recover the amount. 

Heald, that the companyehaving contracted with the 
alone the right to olaim performance rested with him dg 
and be could hare sued on the contract slone;and that the 

* might have joined the deceased in suing buthe could noi 
slone. ° 


|), 
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SIR LAWRENCE JENKINS, 


GOOD-BYE. : 


— wey 


The heart is heavy, dim the eye, 

^e  Onlips'the farewell message dies: . 
| A tribute of our tears and'sighs `o 
We offer as*we bid good-bye. 


Our trusted pilot leaves the helm 
i ‘To steer in vaster deep and space ; 
He graced our Court, now will he grace 

The highest Council of our realm, 


But shall we count it loss%rgain, - . 
Or share the widespread joy that hails r 
His fprtune! Joy or gain gvails 
Us nought to dull our sense of pain. ` 
. 
How oanewe speed the parting guest 
e Than whom we had no Xfhdlier host, , 


$ . Who strove for good of all, and'most 
. e 
. ' — "o bring together East and Wost ! ~ 
2 310 " e ee 
e z; ! e 
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Great lawyer, patient! courteous, just, 
What shall we cherish in you best? 
The head we place not foremost, lest 

We largeness of your heart distrust. ° 


Unfajt'ring was our faith in you: 

We sought redress, and if we lost 

We bowed, and, smiling, paid the oost, 
Full conscious that we had our due.- 


' You deemed our colour not e taint, 
And ne'er from path of Justice swerved: 


As blind as Justice whom you served 
With blind devotion of a saint, 


All castes and creeds were one to you, 

Nor favour led astray, nor frown: 

All men were brothers, white or brown, 
You gave them each a brother’s due., 


Let Justice lift her bandage fold 

And see her visage mirror’d forth: 
* He leaves her fairer both in worth 
And beauty than she was of old. 


The light of law has feiled, ’tis dark, 
And men are groping,. high and low: 
Oh leave behind your heart's warm glow 
— not the glow, then just a spark. ` 
e 
The hour draws nigh to bid good-bye: 
*  Ohoruel wordt More cruel Fate 
That laid you in the end prostrate 
And gave our fondest wish the Le. 


[vot. £ 
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E'en so, good-bye: and tÉll her who 
Beamed sunshine from her smiling eyes, 
That grateful memories will rise 
When$'er we think of her and you. 


Safe be your voyage o’er the sea . 
And placid o’er Life’s ocean vast: 
From thunder’s roar or tempest’s blast 

Unruflled may your journey be! 


e . 
Resplendent shine the infant light 
That has but newly lit your hall: 
And when it glows we shall recall 
The days you made so blithe and bright ! 


May naught of ill your future mar 
` And mellow be your vesper-time, 
À: beaoon in a far-off olime 
To shed its eastward light afar! . 


6 


\ LI . 
P is with sincere regret that we have parted from our genial Chief Justice, 
The regret would have been felt less keenly had his departure come in 
the fulness of time. The announcement by Reuter of his appointment to 
the India Oounoil took the public somewhat by surprise. 

Sir Lawrence endeared himself to us in almost every aspect of our 
Dfe, and in partiig with him we felt we were not parting with 
merely one who was the official head of the Judiciary, but a friend 
who sympathised with our aspirations, The valuable service he 
rendered atthe time of the last famine, the keenness with which he 
threw himself into schemes “for the encouragement of scientific 
education as a member of the Tata Research Institute Oommittes, 
and his presidential addresses at various meetings, show how 
egenuinely he appreciated our aspirations and enoouraged them. His, 
official position, no doubt, put some restraint on him so far as his conduct in 
certain public movements was concerned ; nevertheless, in private life the 
judicial balance of his mind never left lii and he was free to speak out 
andecondemn in the most emphatic terms the behaviour of those who he ' 
felt were in the wrong, bo they Europeans or Indians. The many 
qualitifs of his head and heart constituted him, as it were, éhe natural 
leader of society in Bombay, and many are the friends, Europeans and 
Indians, who wistfully turn to the pleasant, hours passed in his 
company. 

But we are more conderned.‘with his judicial career as a Judge and as 
ap administrator. His publio work like that on the Mulkoval Oomimssion 
or on the Committee of the Civil Procedure Code appeals to a wider publio 
and is too well-known to need an exposition here, 

When Sir Lawrence ‘assumed office in 1899 the mofussil Judiciary was 
almost a lifeless machine. It wasa living organism when Sir Michael 
Westropp was the Chief Justice, but his successors haddost all touch with 
it. Under Sit Lawrence matters have immensely improved, A personal 
element, so to speak, has been infused into the work of the Subordinate 
Judges. His visita to the mofasajl, and the intense interest he took in their 
work conveyed to them the impression that there was at the head of the De- 
partment one who carefully watched their work and who appraised or 
condemned it with strict.impartiality. 

The practice of deputing one of the High Oourt Judges to inspect mofussil 
Courts, if contiffued, is bound tq fhdjntain the fresh ingpiration towards a 

M higher standard of duty felt by the mofussil judiciary. 
In the High Court itself, the Original Side has witnessed many changes 
.».9 hig hands. ‘The reyifion and publiogtion of Rules of Procedure bear ample 
. . e 
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testimony to the intimate knowledge f. possessed of English practice find 

' we think, but for him the Rules which required revision for a long time 
would not have been revised. The change in fixing the days of hearing for 
appeals on the Original Side which are now being heard once in a month 
de die in diem, till the board is finished, instead of only once in a week as 
before, has removed the great inconvenience which parties and their 
advisers were put to and has helped to olear off all agrqars, 

Sir Lawrence came to the High Court” with very exacting traditions to 
maintain, and we oan boldly assert that he has fully maintained them. He 
was preceded by a galaxy of-brilliant Ohief Justices, all of whom have left 

` their mark on the administration of justice in Bombay, Alike at home on 
questions of local laws and tenures, Khots or Sudt, he never shone better 
` than when he had to deal with questions of English law. By arduous study 
of Hindu law he acquired adeep insight into its intricacies. His efforts 
to understand, elucidate, and lay down correctly the principles of that 
law, never failed to carry satisfaction both to practitioners and litigants. 
As illustrations we can refer to several of his decisions. Sublal 
v. Bapu 0) decides that capitalisation of interest is not forbidden pnder ` 
the rule of dam dupat. Vithalrao v. . Ramrao (3) puts an unole of the 
whole bloog on the same level as an uncle gf the half-blood for the purpose 
of inheritance. Chimanlal v. Ramchandra (3) validates the adoption of an 
only son under the Mayukha, Muljiv. Oursandas (4) settles the priority to 
succeed: between a nephew and a sister and a grand-daughter ; Vallabhdas 
v. Sakarbas (5) between the widow of a daughter’s son and a separated bro- 
ther’s grandson; and Saguna v. Sadashiv(8) between the father's half-sister 
and the mother’s brother, Sakrabas v. Maganlal (7) mates trade debts proper- 
ly incurred by a Hindu widow on the oredit of the assost of the business to 
which she has succeeded as the heiress of her deceased husband recoverable 
after her death out of the assets of the business as against the reversioners 
who have succeeded thereto, even in the absence of a specific charge, Pritht- 
singjs v. Umedsingji (8) establishes a* oustom of Motap among the Jhala 
Garasias of Limri; which entitles the eldest member of the eldest. branch of 
afamily to an extra share on partition qvith the other membéts of 
the family. Wasantrtio v. Anandrao (9) safictions the proposition that where 
a family is joint and there is available nucleus of ancestral property: the 
presumption is that all property in the possession of any member of the fa- 








(1) (1899) 3 Bom, L. k. 18, 34 Bom. 808. (8) (1002) 4 Bom, L, B 537, 36 Bom, 731. 
(2) (1899) 2 Ban. Le B. 139, 34 Bom. 317. et) (901) 3 Bom, L. R."738,36 Bom, 269, 
e (3) (1899) 2 Bom. L, R. 163, 14 Bom. 387. (8) (1903) 6 Bom. I. B.*98, 
(4) (900) 2 Bom, L.R, 721,34 Bom, 585. (9) (1904) 6: Bom, I, B. 025, . 
' gi (1900) 3 Bom, L, B. 43, 35 Bom. 34]. ; 


1 ments of law of Sir Oharles Sargent, or perhaps the sohplarship of EE 
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nl is joint. Bachoo v. Mankorebl (1) renders a gift by a father to his 
daughter out of joint property good if it does not exceed the limits of. proprie 
ety. Moosa Haji v. Hajs Abdulla) establishes that it is the quality and not 
the form of marriage that decides the course of develution in relation to 
inheritance. Bhau v. Raghunath (3) restricts a woman's power of disposal 
over her stridhan (except Saudayika) by necessitating her husband’s consent, 
Without such congegt she cannot bequeath it by will when she is survived 
by her-husband, Sitabai v. Wasantrao (4) rules that anvadheya descends 
in equal shares to sons and daughters of a woman after her death, 
Even his decision in Kasserbat v. Hanerajy (5) is oonsidered to 
have laid down good law though jt has been reversed by the Judicial Oom» 
mittee of the Privy Counoil. 
Parties and pleaders were never more pleased than when they had their 
oases.set down before Sir Lawrence, The patience with which he heard the 
“pleaders, the intereat he took from the very commencement of their argue 
, ments, and the way in which he studiously avoided interrupting them lest they 
missed the thread of their argument, set them at their ease at onoe. Quick 


' . in grasping the facts of a cage, Sir Lawrence's strength lay in applying the 


principles of law bearing on it. His wonderful mastery of English 
. and Indian case law, the appositeness of cases quoted by him, at times 
the very words of the judgments from memory, has been £ marvel to 
all who have appeared before him. It is not that he was seen so much at 
his best in his written judgments as when arguing from the Bench with 
„tha advooate at the Bar, armed with case law and the principles of law, that 
one could see the stuff he was made of. Many a time has the advocate, while 
quoting a passage as an authority in his favour, been floored by him by 
asking him to read on a little further, just to come to a sentence which would 
annihilate all his argument. Practice before him has proved to many a good 
discipline and even when one lost before him, one had the satisfaction of 
. knowing that one had obtained justice, 

Those whq have seen Bir Lawrencp at home orin lfis chambers revell- 
ing in the study of English cases wil not be surpriged at the mastery 
acquired by him, which was further strengthened by the method ——once 
explained by him at the Moot Sogjety —vwhich he adopted in his study, namely, 
the use of common place copy books in which he used to write out, in his 

, own words, the principle of each ease. His written judgments may not show 
the erudition of Bir Erskine Perry, or the masterly enunciation of principles 
of ‘Sir Michael Westropp, or the short but closely reasofted and logiqal state- 


(1) (o4) 6 Bom. L. E, 268, 39 Bom, 61, (4) (1801) 3 Bom, L, R, 20. 
(2) (1900) 7 Bom. L, B. 447, 30 Bom. 197. (6) (1906) 448 € Bom, J, B, 17, 30 Sci 
(Q (4908) 7, Bom. La R. $a6,30 Bom, 123,7 d '* 


e e e 


So. 5] JOURNAL, 20. 


Raymond West, but as we have said Above, his forte lay in arguing with 
counsel from the Benoh, being a match for the ablest of advocates. Buf his 
Judicial pronouncements are terse, clear, and free from prolixity or obiter 
dicta. Some of than are noteworthy for the application of principles de= 
duced.from ‘that lawless science of law the code of myriad precedents.’ For 
instanoe, Devji v. Sambhul!) ascertains the limits within which Courts have 
acted in disregard of mere formal defects in execution proceedings. Kashi- 
nathy., Anant (3) and Vaghojs v. Cgmajs (8) state th8 dxtent up to whigh 
Indian Courts can exercise jurisdiction similar to a Court of equity in England, 
Shrinivas v. Hanmant (4) settles the question of limitation applicable to 
& suit by & reversioner for a declaration that an alleged adoption is invalid, 
Annapagauda v. Sangadiyyapa (5) authorises a guardian under the 
Guardians and Wards Aot to sign an acknowledgment of liability in 
respect of a debt so as to extend the period of limitation against his ward, 
provided his act was for the ward’s benefit. Harivalabhdas v. Bhay 
Jivanji (6) stamps the relationship between a client and a solicitor’s 
managing clerk as. fiduciary. Kashiram v. Pandu (7) disousses "the effect 
of waiver on'instalment decrees. The Udwada case (8) confirms the view 
of Yajnavalkya that a fluctuating body of::persons is capable of owning 
Property, 

To juniofs Sir Lawrence was very kind, He was quick enough to appreciate 
their difficulties and guided and encouraged thompwith tact.and sympathy. 
The interminable patience with which he heard their arguments evoked 
universal admiration. The fact of. their being juniors never weighed 
against them in Ais Court. 

Realising the. difficulties lying in the way of the «junior members of he 
Bar on the Original Side, he founded the Moot Society, in which he took 


keen interest. If the. Society has not fully realised “his expectations, | 


it may be due to apathy on the part of its members, Whenever suitable 
appointments fell vacant, with his characteristic sense of justice he recognise 
ed the claims of junior Indian barrigters. 

Extremely gentle and affable by nature, always wearing d sunny smile, 
never losing his dignity, Sir Lawrence at the same time knew how to 
preserve ' the cold peutrality of an impaytial Judge.’ 

- Sir Lawrence now goes home to a higher sphere of activity, and we are 
sure that the India Council and Mr, Morley will be the gainers by the advent 
of & member possessing gréat abilities and catholic sympathies. We have 
lived ynder his judicial regime for aiu a decade, and have found him 


, (1) (1899) 1 Boh, L. B, 627, « Bom, 135. " (5) (1901) 3 Bom, L, B. 817, 38 Bom, nue 


(2) (1899) 2 Bom. L. R. 47, ?4 Bom, 360. (8) (1903) 4 Bom, L, R. 469, 36 Bom, 689, 
(f) 1904) 6 Bom. L. R, 958/39 Bom. 249. — (7) (1902) 4 Bom. L. R. 688, 37 Bom, 1, 
(4) (1899) 1 Bom, L. B, 799, 34 Bom, 350, — (8) (1903) 5 Bom, L, R, 745, 28 Ban, 90. 
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a voet glove. He was a great Judge, but a greater administrator, Few. 


Judges in the past have filled in a unique manner the rols of an efficient 
head of the judicial administration of the Presidengy, a symphathetic 
publicist, an admirable social leader, a wise counsellor, a sagacious 
friend, and a typical. English gentleman. 





Üwixa to.the very unfortunate sccident which befell Sir Lawrence 
and which prevented him from coming to Oourt the members of the Pleaders' 
Association of Western India waited on him at his bungalow and presented 
the following address :— . f 
To tho Honourable 

Sir Lawrence Hugh Jenkins, Kt., K.0.1.E., M.A,, (Oxon), 
Barrister-at-Law, 
Ohief Justice, High Oourt of Judicature at Bombay. 


My Lord.—On the eve of your departure from this country, where during 


the last nine years you filled the high and honourable office of Ohief Justice . 


of the High Court of Judicature at Bombay, we, the Vakils of the Court, take 
leave to offer you a few words of farewell. Succeeding as you did eminent 
Judges lik Sir Michael Westroppend Sir Oharles Sargent in the kigh office 
of the Chief Justice of this Court, yóu have realised our best expectations 
in the difficult task of maintaining the dignity and prestige of that high 
office, and we who have had the honour of practising in your Court have 
been gratified to find that your Lordship has proved a worthy successor, 

e Ygur Lordship will permit us on this occasion to remark that your great 
learning, sbility and high senso of duty, the probity and integrity of your 
character, and the ihvariable courtesy of your manners have not only en- 
deared you to us and won the trust and esteem of everyone who came in 
contact with you, but have contributed in an eminent degree to strengthen 
the sense of reliance of the people of this Presidency unos the value and 
dignity of Britifh Justice. 


pui we look upon your approaching departure with extreme regret, ° 


we feel certain that in the new phere of activity in which your great gifts 
will find a scope and in the higher posts under His Imperial Majesty which 
we trust you will be called upon to ĝl, you will continue to take the same 
kindly interest in us and in the good of our country which you have hither- 
to uniformly evinced, and we assure you that we on our part shall always 
chesigh the most pleasant reminisqeftdes of the cordial relations, which have 
sMasisted between your Lordship and ourselves. Wishing your Lordship 
higher honours and a long, prosperous anid happy life, we now bid you a 
pearty apd loving farewell. 


. 
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In reply the learned Ohief Justice hia :—Mr. Government Pleader, and 
Gentlemen of the Appellate Bar,—Had I had my way, it is not here, bif in 
the home of our common labours that I would have eleoted to wish you good- 
bye; but you know y plight, and I cannot disregard the urgent advice 
given me, You have established special claim on my gratitude in coming here. 
I cannot thank you sufficiently for the generous presentation you have made 
me this evening. I have to use anything that has the ring of formality about 
it, and yet I know not how to express what I know and feef except by saying 
that F and mine will ever hold it as a treasured possession, Olose upon 
nine years have passed since you and I first became known, and for me 
they have all gone too quickly, Tome they have beep years of unmixed 
happiness. Some of the old familiar faces have passed away: Manekshah, 
astute and well-versed in law; Shamrao, so full-of courage and energy, 
each, the soul of honour, are with us no more. They have passed into the 
unknown world, and others too we have had to mourn. Some have passed 
to other spheres of work like Bhandarkar and Bhagwat, and Idgyngi, and 
well have they maintained the reputation of our Court. And yet another 
name must I record, that of our dear old Rao Saheb, (for we have never 
given him proper his proper title), learned and lovable, the acme of horfour, 
the pink of courtesy. One of your members has joined me as a colleague, 
my dear andloyal friend Ohandavarkar. You have in the address spoken 
generously, yes more than generously, of me. You have said that I 
have been a worthy successor of the great men who have preceded 
me. You have mentioned me in the same breath with Sir Michael 
Westropp, and Sir Charles Sargent, and you could have paid me no greater 
compliment, And now it comes to my turn to bear testimony. From the first, 
you have shawn me every consideration and I only hope I have not im- 
posed on the loyal support you have always rendered to my office, The 
relations between a Ohief Justice and the Appellate Side Bar are close; for 
the.greater part of his judicial work is done with their assistance; and I 
have to thank you that these relations have beon so pleasant, I confess 
that I feel no surprise that I leave the High Oourt with deep” feelings of 
regret. It is a flne institution ; you and I are proud of it; and I have often 
felt, (and same of you perhaps have), when J went into it Ifelt as if I was 
going intoa sacred place. I have been warned not to speak much this 
&vening, and I must come to the word thaj makes us begin; bid you all 


good-bye, and may all good be with you, 


THE INDIAN LAW OF PARTNERSHIP 





By SumexpRA Naru Ray, B. A, B. L. (Gold Medalist). 
(Continued from, Vol, LX, p, 318) 


N ostensible partner is one who, by words spoken or written, or by his 
* conduct, leads another to believe that he is a partner in a particular 
Reeponstbili firm, or one consenting to allow himself to be represented 
- fof ostensible 88 8 partner. Such partner is responsible as a real partner 
PEs of such firm. This is based upon the principle of estoppel, 
whioh, as Taylor says, “may be ranked among the olass of irrebuttable 
presumptions,” (1) This prin spe precludes a man from denying the truth 
of that which he has, by his act or declaration, so led others % believe as 
to make them act upo their belief. The main determining element in 
every case of estoppel ia not, as pointed out by their Lordships of 
the Privy Council in. Sarat Chandra Dey v. Gopal Chandra Laha (3), 
the motive or the state of knowledge of the party estopped, but the 
Bffect of his represeatation or conduct as having induced another to act on 
tho faith of such, representation or conduct, The principle upon which the 
- rule rests is that the situation of one party having been changed by the 
representation, the person whomade the latter shall not be permitted to 
disaffirm the statement which has induced such change. In Porter v. 
Incall (3) it has been held that to egtablish liability in such oases, it was 
not essential to show that he acted fraudulently or negligently. Even 
want of knowledge on his part to the effect of his acts and conduct would not 
absolve him from liability, if¢him@acts and conduct werg such as would induoo 
a reasonable man to believe that he was a partner and to act on such belief, 
Such partners are liable, as laidelown in Ec parte Watson (4), even where ho 
does or does not show the profits or losses, or even if it be known.that he 
does not sharq either, still he may be Hable: for, as “pointed out in Brown 
AZ T Leonard (5), although & personewho lends his name may stipulate for 


(1) f'aylor on Evidence, (10th Hd,,) p, 94 (4) 14 Vas. 461, 


(3) (1893) L, B, 19 I, Ae, 203, 215, e — (5)3 Chitty 199, aa 

(8) (9208) 10 O, W. N, 313, - ‘ 
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an indemnity from those who use it, boy no means follows that he ought 
not to be liable to third parties merely because they are aware of Aich 
stipulation, His name does not induce oredit the less on account of his 
right to be indemnified by others against any loss falling in the first instance 
on himself; and although, in the oase supposed, he cannot be believed to be 
8 partner, the lending of his name does justify the belief that he is willing to 
be responsible to those who many be induced to trust to him for payment, 
But in Alderson v. Pope (1) it has been held by Lord’ Fllenborough that 
where there-was a stipulation between A. B. and O., who appeared tothe 
world as oo-partners, that O. should not participate in the profits and loss, 
and should not be-‘liable as a partner, O, was not liable as such to those 
Who had notice of this stipulation, and "that notice to one member of ^ 
firm waa notice to the whole partnership. 
The ostensible patners, as distinguished from dormant patmeré, are dealt 
with under as. 245 and 246 of the Indian Contract Act (IX of 1872) The 
principle underlying s. 245 consists in the rule of liabi- 
Peer doa lity by “holding out" more fully stated in s. 14, Statute 
y person 53 & 54 Vict. o. 89, which isto the effect that every one 
who by words spoken or written or by conduot represents himself, or who 
knowingly suffers himself to be represented, as a partner-in a particular firm, 
is liable as & partner to any one who has on the faith of any such represen- 
tation given oredit to the firm, whether the representation has or has not 
been made or commurficated to the person so giving credit by or with the 
knowledge of the apparent partner making the representation or suffering 
it to be made, Provided that where after a partner’s death the-partnership 
business is continued in the old firm-name, the oqntinued use -of that 
name or of the deceased partners name as part thereof shall of 
itself make his executors or administrators’ estate or effect liable for 
any partnership debts contracted after his death, In Mollpwo 
March & Ob. v. Court of Warde (3) it has been held that where a man 
holds himself out as a partner, or allgws others to do it, he is then proper- 
ly estopped from denying the oharaoter he has assumed, and upon the 
faith of which oreditors may be presumed to have acted. Aman so agting 
may be rightly held Jiable as a partner by estoppel. On the other hand, 
a dormant partner, 4. 6. one not generally known to be such, has been held 
in Heath v. Sansom (3), may retire from a firm without giving notice to the 
world; and again in Carter v. Whalley (4) it has been held thata retired 
member of a firm with an impersonal name might be liable toa customer 
Who had known him to be a member. e Bubthe continued use of a deceased 


o (D) 1 Camp, 404, : . (3)(1893) 4 B. & Ad, 173,177. 
(3) (1879) L: B, 4 P, O, p. 45, (4) (1801 B. & Ad, 11. "m 
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partger’s name does not impose ove on his estate (1). 

The liability of minor partners has been laid down in &.247 and their 
liability on attaining majority has also been laid down in s. 248 of the 
Minor partner Indian Contract Aot (IX of 1872), But before entering into 

' this question, let us see how far the age of minority extends, : 
The Indian Majority Act (IX of 1875,) by s. 3, lays down that every minor of 
whose person or property, or both, a guardian, other than a guardian for a 
suit within the meaning of Chapter XXXI of the Code of Civil Procedure, has 
been or shall be appointed or declared by any Oourt of Justice before the 
minor has attained the age of eighteen, andevery minor of whose property 
the superintendence &as been or shall be assumed by any Court of Wards 
` before the minor has attained that age, shall, notwithstanding anything 
contained in the Indian Succession Aot(X of 1865), or in any other enact 
ment, be deemed to have attained his majority when he shall have oom- 
pleted his age of twentyone years, andnot before. Subject as aforesaid, 
every othtr person domiciledin British India, shall be deemed to have, 
attained his majority when he shall have completed his age of eighteen. 
years, and not before. As to the question of the period of minority, so far 
as partnership is concerned, the point is now settled as stated above, But 
it would eot be out of place here, to state that the period of majority was 
fixed. by the Hindu Sages at sixteen years of age, and they further lay 
down that infancy extehds tothe end of the fourth year, boyhood to the 
end of the ninth, and adolescence to the end of the fifteenth, Under the 
Mahomedan law, puberty, which is the age of majority, is presumed on ` 
the completion of the fifteenth year, according to most of the schools 
unless there is evidénce to the contrary; and Ameer Ali, in his book or 
Mahomedan Law says, “as a general rule, however, a person who completes 
the fifteenth year is considered, without distinction of sex, to be adult and 
eui juris possessed of the capacity to enter into legal transactions, ” (2) 

By s. 247 of the Indian Oontract Aot, it is provided that a person who 

is under the age of majority aocordingto the law to which he is subject may 

be admitted to the benefits of the partnership, but cannot 

Minor perine’s be made personally liable for any obligation of the firm; but œ 
the share of such fhinor in the property of the firm is liable 
for the obligations of the firm. This section, as pointed out by Pollock and 
Mulla, looks very much as if the draftsman, either forgetting s. 11 
of the Indian Contract Act, or taking that view of it, whigh is now overruled 
by he Judicial Cammittee, but whigh was certainly plausible, had aimed at 
«pressing the substance of the English law. (8) In Goode v. Harrison e 


(1) LindI8y on Partnership, (6th Ed.) p. 5, (3) Pollock and Mulla's Indian Contras 





_(2) Principles of Mahomedan Law (3rd e Act (1905) p, 518 > M 
FA). 57, ó (4) (1821) 3 B., & Ad. 147, 187, ‘ 
e . e. 
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it Has beer held that an infant may be a partner, though he cannot be 
sued for partnership debts while an infant, and the obligations contracted 
by him in the partnership, like any other contracts of an infant, are 
voidable at his electwn on attaining full age, In Bampratab v. Foolibat C) 
it has been held that a minor Hindu, on whose behalf such a partnership 
trade is carried on is not personally liable for the debts incurred in such 
trade, but his share therein is alone liable. The same has glao been held by 
the Osloutta High Court in Joybristo v. Nitiyanund (3), These decision 
were before the construction of s. ll of the Indian Contract Act was 
finally settled, Section 11 provides that every person is competent to contract 
who is of the age of majority according tothe law to evhich he is subject 
and who is of sound mind, and is not disqualified from contracting by any 
law to which he is subject, This section, as now understood, means that in 
British India a minor cannot make any contract at all, and therefore can 
not really be a partner. He “ may be admitted to the benefits of the part-" 
nership,” but can he sue the other partners for an account or otherwise, 
and if so, on what ground! Not on a contract at all events. In Lovell.v. 
Beauchamp (3) it has been held that.when .there is an infant “partner, a 
receiving order in bankruptcy proceeding cannot be.made against the 
firm, but it may be against the firm “ othgr‘than” the infant partner. 

As to the "liability of minor partner on attaining majority, it has been 
provided by s. 248 of the Indian Oontraot Act, that a person who has 
been admitted to the benefits of partnership under the age 
Minot partner of majority becomes, on attaining that age, liable for all 
ME obligations incurred by the partnership since he was so 
admitted, unless he gives public notioefwithin a reasonablé 
time, of his repudiation of the partnership. Here, we haveenot to consiuer 
the position of an infant shareholder in an incorporated company ; but the 
case is expressly covered by the Transfer of Property .Aot (IV of 1882), 
s. 127, whereby an “onerous gift to” a “disqualified person" must be retained 
after full age, etc., with burden, if a? all (4). The minor an attaining > 
majority shall have togive a public notice within & reasonable time 

* repudiating partnership, or else a presumption arises of his implied assent 
to continue as a partmer. The minor's wan? of discretion saves him from 
the Viability arising from every contractual obligation as in the case of 
partnership, but on attaining majority, when he is legally endowed with 
all the qualifications necessary for entering into a valid contract, and when 
he is presumed to possess the ability of kgowing what is to ehis advantage 
and what is no® he*ocannot only oontinus in the partnership transaction but 
can make his past act valid in toto, so that he oan bind the firm as glso to 


——— 0. cc 
(X) (1896) L L. R, 20 Bom, 767, (8) [1894] A, O. 607, asc, 65 L, J. Q. B. 803, 
ə (2) (1878) I, L. B, 3 Qel, 738, - — (4) Pollock and Mulls, Qontraob Act. y. Mo, ° 
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be hound by the acts of other e 1 such as whatis necessary to carry . 
on tho partnership business in the usual way, and whioh as Lord Lindley 
gays (1), is the test of a partner’s implied authority to bind the firm, Bir 
William Anson says “an infant may become a partner, and at common law 
may be entitled to benefits, though not liable for debts, arising from the 
partnership during his infancy, Equity, however, would not allow an infant, 
in taking partnership accounts, to claim to be credited with profits and not 
debited with losses (3)". In Lwmsden’s case ( 3), where shares were assigned 
to an infant who attained his majority some months before an order was 
made for winding up the Oompany, it was held that in the absence of any 

disclaimer of the shares the holder was liable as a contributory. 

The relation of partners imer ae is that of principal and agent, so that 
one partner can bind the firm in transactions concerning the partnership, 
So that, when the contract of partnership has been formed, 
E fro, the utmost good faith is required in the dealings of partners 
another with one another in all that relates to their common busie 
ness, Inthe American case of Roberts v. Donovan (4) it has been laid 
down, that there is a distinct class of contracts, known 88 contracts wherri~ 
mae fidei, whioh is that where there is an existing fiduciary relation between 
the parties, as between principal and agent, trustee and ward; it is to this 
olase that that relationship of partners belongs, and it is on this round that 
the relationship of prométers to investors is brought within the class require 
ing the highest good faith, This relationship of principal and agent has been 
laid down by Story in & passage which has has been adopted by their Lord- 
ships of the Privy Council in Bank of Australasia v. Breilat (5): “Every 
partner is in'oontempéation-of law the general and accredited agent of the 
partnership, or ag it is sometimes expressed, each partner is propositus 
negotiis societutis, and may consequently bind all other partners by his 
acts in all matters which are within the soope and objects of the partnership. 
Hence, if the partnership be of a general commeroial nature, he may pledge 
or sel] the partnership property ; he may buy goods on account of the part- 
nership; he may borrow money, contract debts, and pay dgbts on account of 
partaership; he may draw, make, sign, indorse, accept, transfer, negotiate 
and prooure to be discounted p#eméssory notes, bills of exchange, cheques and 
other negotiable papers inthe name and on account of the partnership, ..° 
The restrictions of this impliedeauthority of partners to bind the part- 
nership are apparent from what has been already stated. Hach partner is 
an agent only jn and forthe business of the firm; anti therefore his acts 
beyond that business will not bind the frm. Neither erill, his acts done 
Im violation of his duty to the firm bind it when the other party to thee 


(1) Lind ley (6th Ed.) p. 184. e (4) 70 orma 108, ee 
(9) Anson on Contract (8th Ed.) p, 133, (5) (1847) 6 M, P, O. ag p. 198, ° 
(3) 4 Oh, D. 31, í ° . 
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-t#ansaction i is cognisant of or co-operates in such breach of duty. Partnership 
itself ‘creates the relationship of principal and agent. This relationfhip 
- subsists in oases of contracts, but is not applicable in torts. One of several 
partners cannot drag the firm or his oo-partners into a trespass by signing & 
warrant or authority for the doing of a wrongful suit in the name of the firm 
of which he is a member;for one partner has no authority to bind the 


partnership to the commission of a wrongful aot withqnt, previous poniai 


or subsequent connivance of all the partners (1). 
(To be continued), 


REVIEWS. 


— 


The Mamlatdars’ Courts Act, 1906 (Bombay Act II of t 1909, By VENKAT- 
RAO RAMOHANDRA, Pleader, Bombay High Court. Poowa: D. G* 
KHANDEKAR, Law Publishing Press, Fifth Edition, 1908. Bemi di 
Pages v and 307. Price Rs, 2-8-0. 


Tux law of immediate possession, as embodied in the Bombay Mamlat- 
dars’ Courts Act, is frequently resorted toj on account of the simple ma- 
ohinary anë the speedy dispatch of proceedings under its provisiohs, The 
Bombay Act III of 1876 held its sway for well nigh g generation in this Pre- 
sidency; andthe leagned compiler has published four editions of his 
annotations on the Act. On the 29th August 1906, the present Act came int 
force: and Mr. Venkatraos’ annotations have now passed into a fifth edition 


c£ 


The forgoing editions of this book have been knownfor the wealth gf 
information they contained; and an exhaustive notation of oase law’ has ` 


been one of their prominent features. The present editidh fully manitains 
that reputation, 


The Lawyers’ Companion. Part XVIIL By T. V. Sansiva Row, First 
Grade Pleader, Trichinopoly. TRrOHiNoPoLY: The Madhuya Vilas 
Teppakula&m, 

Pant eighteen in this useful series is oocupied with two importan tÁBts of 
the Indian Legislat:fre. The first portion cofitains s, 15-64 of the Indian Rases 
ments Act (V of 1882), and annotations on the same. The first sixteen 
s8otions of the Land Acquisition Act (I of 1894)form the subjectematter of 
the second portion The annotations are, as usual, wellewritten and well. 

grouped, i ee! ~ 
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“The Lawyers Reference, Part vim. p V. BasivA Row, Firsy Grade 
* *Pleader Trichinopoly. TatoHTyOPOLY : The Madheva Vilas, Teppakulam, 





"rera a part before us contains the cases reported in the Indian Taw Reports * 
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Oaloutts Series, ninth volume. The-judicial history of each case is, satin 
factorily chronicled underneath the case: and the market value of vien 


08e oan be accurately gauged by the notes which are Spenco Bot oat. Fi og 





‘the Ourrent Indew, 1907, Final Part, (Civil and Criminal). By T. V. ie 


JIVA Row, First Grade Pleader, Trutingpoly: TRIOHINOPOLY:: Thé , 


Madhiva Vilas, Teppakulam. - 5 

* Or the three publications started by Mr. Sanjiva Bow, it would at first 
sight be difficult to single out one that has not realised the expectations 
formed about it. They all are run on a high level of excellence. But his 
Ourrent Index has undoubtedly won the approbation of the profession as a 
time and labour saving device. It has reached the fourth year of its exist- 
enoe : and the two portly volumes before us mark the close of the third reer 
cof its existence 





Law of Kibl and Slander, By Hvem Fraser, M. A, LL D. Loxpow: ` 


Butterworth & Oo. 11 & 12 Bell Yard Temple Bar, W. O, Fourth Edi- 
tion 1908, Demi 8vo. LY +353+56, Price 15 s. 


Dr, ‘Fraser’s book is so well-known to the profession that it hardly re- 


quires &ny commendation.. The advent of a new edition will be much 
weloomed by practitioners in view of several important decisions that have 
been given on this branch of law after the publication of the last edition. 
The plan and general arrangement of this edition are the same as the laat, 
But it has undergone a very thorough and careful revision, and 
‘Appendix A, containing practical suggestions on the conduct of a civil 
action, has been amplified, and several additions have: been made to the 
Forms and Preoctlents in Appendix B, 
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The Mon'ble Me, BASIL SCOTS 


Chief Justieg, Bombay High Court, , 


Bombay Zum Reporter. 


30th April 1908. 





THE NEW CHIEF JUSTICE. 





E are happy to learn that His Majesty the King-Emperor las been 


pleased to appoint the Honourable Mr. Basil Scott, the Advooate, 


General, to be the Ohief Justice of Bombay. It is, we believe, the frst 
instance of its kind, after no doubt the precedent of Sir Arnold White in 
Madras, in which the rule of the suprome authorities ‘at home’ of elevating 
the AttorneyeGeneral for tho time being to the office of the Lord.Chancellor 
of all the Courts of England, has been extended to this country. Mr. Scott 
was, according to ‘Men aj the Bar’, born in 1859, and is the second son of the 
late Mr. Henry Scott, who was about the middle of the last century a well- 
known townsman and member of a once flourishing mercantile firm of this 


city. While still a student at Balliol, Oxford, and only twenty-one, he joined" 


the Inner Temple, and at twenty-four took his degree in Arts to be followed 
- indue time by that of M. A. atthe same University. Shortly theieafter, he 
: came out to join the Bombay Bar where he built-up a practice, which, within 
fifteen years of his coall, became so extensive and of so marked a character 
that he was twice entrusted with the performance of the duties of the Acting 
Advocate-General by the Local Government, After the celebrated case ofthe | 
University of Bombay v. The Municipal Commissioner (1892, 16 Bom. 218), ^ 
ewhich he argued with great power in favay af the University to the effect 
. that it was, for rating purposes, an exclusivoly charitable institution, his 
riso in tho profession was, so far as we eoan at present trace it back, 
rapid, though it was not quite an edgy work in those days. 
On the retirement, of Mr. Basil Lang, Mr. Scott succeedgd to the per- 


manent ‘appointment of the Adyocatg-Geperal. In December 1905, 


he was raised fo the Bench to act as a puisne Judgo in the room of the ^ 
late lamented Mr. Justice Tyabji who was then proceeding on leave; but 
on the death of that eminent Judge f England, he submitted his rosidne- 
gion, and once more for the last time rovérted to bis favorite offico 
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of *Advooate-Generai at the Bar. During the brief period that he pre- 
sided on the Bench, he oreated the impression, on the Profession at 
large, of being a patient, conscientious and painstaking Judge who 
brought to it a well disciplined , mind coupled with "» certain amount of 
dignity of his own, and accurate learning acquired during a distinguished 
course of varied practice, civil and criminal, on both the original and 
appellate sides di the High Court ; and we think we are voicing the just ex- 
peetations of all the branches of the practising Bar—the advocates, the soli- 
citors and the pleaders—that he will up-hold the same high traditions of 
erudition and the same great reputation for correct dignity that his local 
antecedents ascribed to him, in his new and responsible sphere; 
and in the fulfilment of those expectations we wish him every success. 


RECENT ENGLISH CASES. 


d 


Aotion— Cause of Action—Special Goods—Conduions of Sale— Wholesale 
antl Retail Dealers’ Agreementa—Fivzd Pricee—Prescriled Dealera— 
Inducing Dealers to commit Breach of Agresmeni— Fraud — Interference 
with contractual Relation—Piolation of legal Righi—Damege—Sale of 
Goods. The plaintiffs, who were manufacturers, sold their goods wholesale 
tofaotors upon the terms of an agreement whigh provided that factors 
should only sell the plaintifls’ goods to dealers who had signed a retailer’s 
agreoment in a form provided by the plaintiffs. Boththe factor’s agree- 

* ment and the retailer's agreement provided that the plaintiffs’ goods should 
not be sold at less than the specifiod current list prices applicable 
respectively to factors and retailers, or to dealers on the plaintiff 
suspended list, The defendant company, who doalt in goods of the kind 
manufactured by the plaintiffs, and who had been placed on the plaintiffs’ 
suspended list, obtained the plaintiits’ goods from a dealer, who had 
signed the*retailer's agreement, at less than the prescribed retail price, 

~ fhe defendant company also employed H. ond L., other defendants, to 
obtain the plainiitis’ goods from certam factors, who had signed the* 
plaintifis’ faotor's agreomonf, by falsely represónting themselves as 
independent dealors and deajng in fictitious names. The defendant 
company paid the prescribed price to the tactors through H, and L. and in 
their assumed names, ln consequence ot the defendant company having 
@abtaimed tif? plaintiffs’ goods the plaintiffs suffered damage” in their 
~ business. In respect of both transactions the plaintiffs blaimod against 
the detendant company tor an injunction ahd uamages:—Held (atfirming 

e the decision of Joyc& J.), that the transaction between the detendant’ gom- 

pany and the retail dealer did nov give the plaintiffs any cause of actiom 
. * e. 
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against the defendant company ; but Held (reversing the decision of Jqgce 
J.), that the plaintifs were entitled to an injunction and damages in ' 
respect of the transactions between the defendant company and the 
factors on the ground that the defendant company, in having by fraud 
induced the factors, to sell to them the plaintiffe' goods contrary to tho 
duty owed by the factors to the plaintiffs, had interfored without justification 
with the contractual relations oxisting between thé plaintiffs and ihe 
factors, thereby causing damage to the plaintiffs, The law as laid down 
by Lord Watson in Allen v. Flood [1898] A. C. 1, 96, and by Lord 
Macnaghten in Quinn v. Leathem, [1901] A. C. 495, 510, applied. National 
Phonograph Company, Ld. v. Fdison-Bell Consolidated Phonograph 
Company. Ld., [1908] 1 K. B. 335). 

* Coartty—Gift—Ohuritable or Emigration Uses— Uncertainty. A bequest 
in trust for "such charitable uses or for such emigration uses, or partly for 
such charitable uses and partly for such emigration uses" as the trustees 
should think fit, held void for uncertainty. In re Sidney, Hiutgeston v. 
Sidney (1908, 1 Oh. 488). 

“Deraaation—Libel— Absolute Privilege—Report of Official Recgiver 
under Companies (Winding-up) Act, 1890 (53 & 54 Vict. c. 63), 8. 8, subs, 
2. The abselute privilege attaching to thestatements of judicial officers, 
advocates, and witnosses is not a privilege to be malicious, but a privilege 
that their statements ip judicial proceedings should be exempt from any 
inquiry whether they were prompted by malice or not, it being for the 
public interest that such statements should be made without any apprehen- 
sion of subsequent legal proceedings. The report of an official receiver 
made to the Court under s. 8, sub-s, 2, of the Comparfles(Winding-up) Act 
1890, is abso'utely privileged. Bottomley v. Brougham (1908, 1 Ch. 584). 

INSURANCE, LivE— Fraud of Insurance Agent—Avoidance of Polioy— 
Recovery back of Premiums. By a policy of life insurance the defendants, 
in consideration of the payment by the plaintiff of a weekly premium, con- 
tracted to pay to the plaintiff a certaift sum upon the death of a third person. 
After the policy had been on foot for a year the plaintiff proposed to lotij, 47 
lapse, whereupon the defendants’ agent, with the view of inducing hêr to 
continue the payment of the premiums, fa¥sefy. and without the authority of 
the defendants, represented to her that if she continued paying the pre- 
miums for four more years sho would be entitled to a free policy—that is to 
say, that, though thp policy would remain in force, she would on the expira- 
tion ofthat period have no further premigms to pay. Relyiu on thatre 
sentation she *ontfnued to pay the prefniuris forthe further period of Tu 
‘years, but on the expiration vf that period the defendants refused to give her 
a free policy. The plaintif sued tọ recover back the promiums paid by her 

e since the date of the false representation mpde:—Held by Lord Alv&mtone 
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C. J. and Sir Gorell Barnes, President (Buckley L. J. dissenting), that, the 
contract contained in the policy being under the circumstances voidable at 
the plaintiff's option, the fact that the defendants had during the whole of 
the four years been subject to a risk of having to pay ‘the sum assured in 
the event of the life dropping during that period did not amount to a part 
performance of the contract, so as to bar the plaintiff from the exercise of 
her option to avoid its and that the premiums wnboquanily could bo rooovor- 
ed baok as money had and roeoivod to hor use. Held. by Lord Álvcrstono 
Q. J., that tho amount of the premiums oould also be recovered as damages 
in an action of deceit. Held by Buckley L. J., that it could ba recovered as 
money obtained for the defendants by the fraud of their agent, Ketilewell 
v. Refuge Assurance Company (1908. 1 K. B. 545). 

MaRRIAGE— Breach of Promise of Mariage—Contrast--Promiss to Ma- 
rry on Death of Wife— Knowledge of Promisee—Publio Policy. The defen» 
dant, who was to the knowledge of the plaintiff a married man, promised to 
marry the plaintiff on the death of his wife. He did so with the intention, 
known to the plaintiff of inducing her to commit adultery with him, and 
she did so after the promise and before the death of the defendant's wife :— 
Held.*that such & promise was contrary to public policy, and could not 
be enforced. Spiers v. Hunt (1908, 1 K. B. 720). è 
Breach of Promise of Marriage—Contract—Promise to Marry on 
Death of Wife—Knowledye of Promises—Publio Policy, A promise of marri- 
age made by a man, who to the knowledge of the promisee was at the'time of 
the making of the promise married, is void as being against public policy, 
aud therefore cannot be enforced by action after the death of the promisor's 
wie. Wilson v. Carndey (1908, 1 K. B, 729). 

MoRraAGE—T'rgde Fiatures—Hire and Purchase Agraement— Right of 
Mortgages against Owner of Fiatures—Morigagor im Possession. In tho 
absence of express stipulation to the contrary, a mortgagor in possession 
has the right to permit trade fixtures to be put up and removed from the 
mortgaged premises provided they are removed before the mortgagee 
takes possession, but this right of removal ceases when possession is 





"7 Yen, by the mortgagee. In November, 1902, a freehold laundry was mort- 


gaged in the usual form for 40&.,e the mortgagor covenanting not to re- 
move any fixtures without the written consent of the mortgagee, In June, 
1903, trade machinery was fixed up in the premises under ahire and pur- 
chaso agreement, which provided that it should not become the property of 
the hirer until all instalments had been paid, and should be removable by 
théewner on thé failure of the hirer te pay any instalment, Default having 
been made in payment of an instalment, the owner entered and removed 
the machinery. In an gotion by the mortgagee against the owner of the 
enpohinery for wrongful removal :—Held (reversing the decision of Phillis 
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more J.), that the machinery passed to the mortgagee as part of the freebeld, 
Ellis v. Glover & Hobson, Ld. (1908, 1 K. B. 388). 





REVIEWS. . 


Institutes of Mussalman Law, By A. F. M, AspuR Ramay, Barrister-at- 
Law, Judge, Presidency Oourt of Small Causes, Oaloutta. CaLourra: 
Messrs. Thacker Spink *& Oo. 1907. Roy. 8 vo. Pages LXI and 532. 
Price Rs. 16 

Tue Islamic jurisprudence furnishos from an historical point of view a 
very interesting phenomenon in the legal world. The grand superstructure 
is raised on rules of conduot laid down in the Koran and on the sayings, 
of the Prophet. Like other legal systems Mahomedan law demands a 
critical and analytical exposition. But unfortunately it is clothed for 
the most part inthe garb of an unfamiliar language and consequently it 
finds a verv few earnest students. Woe. therefore, welcome with pleasure 
the advent of a new work on the personal law of the Hanafite school, It 
owes its inspiration to. and is mainly baseé on, the Droit Musulman of 
Kadri Pacha, a Code of Mussalman Law as administered in Egypt. It is 
divided into five Parts. , The first deals with marriage, the second with 
reciprocal rights and duties of husband and wife, the third with 
dissolution of marriage, the fourth with children. and the fifth with gifts 
and wills. The rules of inheritance. wakf and pre-emption, are reserved, 
for a separate volume. The author has laid down the principles i in the form 
of articles. He has traced the sources of every rule of law and has given 
in the appendix the corresponding original Arabic texts, This has made the 
book very valuable. All important decisions ranging from 1795 to 1906 
have been referred to in the Notes. References have also been given 
to various recognized authorities on*AMahomedan jurisprudemce. 

The book thus promises to be a very valuable contribution to the exist. 
ing literature on Mussalman Law. We would. however, draw the attonfion - 
of the learned author to maintain the sam? p raseology regarding a parti- 
cular point when it ooours in various articles, Anything to the contrary 
leads to phraseologioal inexactitude, especially when principles of law are 
couched in the shape of sections or articles. 





The Indian Cantrfict Act. By 5m Henry Ouewreanan, M. A. and fi 
Horatio SHEPHARD, M? A, Tenth Edition. by Sir HORATIO SHEPHARD, 
. Manras: The Lawrence Asylum Press, Mount Road. 1998, Royal 8vo. 
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Tife Indian Oontraot Act ia one of the most encyclopoedic, but ambitious , 
piece of legislation that attempts to codify the law of contract in 266 sections. 
It dues not however profess to deal at all with cegtain branches of the 
subject e.g. the law of contracta specially affecting land (since embodied in 
tho 'l'ransfer of Property Act, 1882) the law regulating promissory notes 
and bills of exchangg (now the subject-matter of the Negotiable Instruments 
fot, 1881). The Kot first lays down the general principles on which all 
contracts are based; and it next proceeds to deal with five of the most import- 
ant classes of commercial contract, viz, sale, indemnity and guarantee, 
bailment, agency, and partnership. And even within the narrow ambit 
it moves in, it is not exhaustive. In the words of Lord Macnaghten, “it does 
not profess to be a complete code dealing with the law relating to contracts, 
It purports to do no more than to define and amend certain parts of that 
kaw. ... There is nothing to show that the legislature intended to deal ex- 
haustively with any particular chapter or sub-division of the law relating to 
contracts,” 

Among the commentaries of the Indian Contract Act, the present work 
has dvoupied the front rank. Indeed a short while ago, it was the only work 
on the subject. The ten editions which the distinguished authors have 
successively placed before the þublio at short intervals speak volumes 
as to the merits of the book. The Introduction to the work, occupying 
eighty-five page , gives an admirable summary of the povisions of the Aot 
and the relition which one part of it bears to another. Ooming to the text 
the annotations are what annotations should be. The commentary under 

e soh section is explanatory as well as critical, All pertinent English cases 
ate noted; and „tho collection of Indian Oases is exhaustive, though it is 
difficult to undeistand why cases reported in the private series of law repoits 
in India are completely excluded. The appendix reproduces the Sales of 
Goods Act 1890 (56 & 57 Vioc. 71), and the Partnership Aot 1890 
(53 & 54 Vio. c. 39). . 





— emit Magistrates’ Court Manual, By P. H. CHATTERJSE, M. A, of the Pro- 
“vinoial Service. C&LOUTTA : Messrs. R. Cambray & Co. 6 Hastings 
Street, 1907, Demi 8vo. Petes xviii and 315. Prie Rs. 4. 

Tors Manual is an attempt, andoon the whole a fairly good attempt, to put 
the practice of Criminal Courts into a tangible form, Its ground work is 
230 sections of the Oriminal Procedure Code, which degl purely with pro- 
cadyre. Thesewections aie set oub with brief commentaries preparet from 
decided cases. Detailed extracts from the rules fram&d by the Bengal 
Government are scattered throughout the volunte. Within the presidency of 

. Bengal, this book ought to prove serviceable to persons practising in Courts 
admitristering Criminal Justiog. " 
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The New Owil Court Manual, Vol. II. Published by Messrs, Thompson 
and Co, Prophem’s Broadway, Madras. 1907, Demi 8vo. Pages" viii 
and 804. 


We reviewed sometime ago the first volume of this useful publication. 
It contained Acts of general application and of constant reference, This, the 
second volume, contains about seventy-five Acts of the Supreme Legislative 
Council, of less frequent reference, and nearly tweuby-dive Madras Local 
Acts. The two volumes together contain all that is important on the Civil 
side of the Indian statute book. They aro very neatly printed, and their 
handiness will assuredly make them a very valuable work of reference. 





Supplement to the Oudh Digest, for 1906. By Panpit GokARAN NATH 
Misra, M. A. LL, B, Vakil High Court. Luokxow: Anglo Oriental 
Press. 1907. Roy. Goa: Ools. 206. 

This is a supplement to the Oudh Digest for 1859-1905, which the learned 
compiler published last year and which was reviewed in this Jbarnal at 
the time. The plan and arrangement of the supplement are similar to 
those adopted in the principal Digest. " 





The Lawyfr's Reference, Part 9. Civil andeParts 1 & 2 Oriminal. ‘By T. V. 
Sansiva Row, First Grade Pleader. TmicHrsorony: Madhwa Vilas 
Teppokulam. © 

A sHORT while ago we spoke about this series of publication in terms of 
unmixed praise. Tois serial has, in the parts before us, assumed a new 
phase of usefulness, It is split up in to two sections. Civil and Criminal. The 
arrangement possesses a two-fold advantage. Persons engaged in criminal 
practice will find the criminal section a very handy "reference" and tho 
publication of the civil portion will progress more rapidly than hitherto, 

The two parts which refer to criminal oases, cover the first seventeen 

volumes of the Oaloutta Series in the Indian Law Reports, As regards the 

mechanical execution they leaye nothing to be desired, . 

. a a 
The Annual Digest yf Indian Cases, 1907 Bp 5. SRINIVASA Aryan, B.A.B.L., 
Vakil High Court, Madras. MapRAs: Ananda Steam Pross. 1908, 
Pages 26, and cols. 462. Price Hs. 3p 
Wir this volume, the industrious compiler has brought to a close the 
second year of the second period of his Digest, The first pe1icd 1nnning {rom 
1901-1905 hag been signalisod by the publication of a conBlidated gest e 
* which forms a continuation of Woodman’s Digest. The presont volume bas 
ah fndex of cases followed, overruled &c. This is arranged on a two-fold 
basis. The English cases are arranged - accolling to names, | while, 
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references to Indian cases are given by the volume and page, From this 
year the Digest will appoar at the end of every quarter; each succeeding 
part consolidating the previous part till the end of the year. Mr. Aiyar’s 
digests have rightly earned a name for their oconcisenes, 





An Index of Oases Judicially notiosd for 1907. By T. 8. SUBBRAMANTY 
Atyar, B. A.®BeL., Pleader, Kumbakonam. Tansore: G. 8, Maniya & 
Oo., 1908. Roy. 8vo. Pages vit and 110. Price Re. 1. 

Tas index ia a continuation of the index which the compiler has publish- 
ed for the years 1905-1906 ; and they together form useful supplements to 
Nambyar’s Index of Cases. This Index has several good features; cases 
noticed in the short notes are given; casos and comments are: indexed ; 
and an index of leading articles published in different law Journals in 
India is embodied. 


NOTES OF CASES. 


s [ Ths important omes will be fully reported hercafier. | 
0.0. J. eL Cor. Russell, J. ] 
(0% C. J. Suit No. 884 of 1905). 
1908 The Epidemic Diseases Act (111 of 1897), Seo. 2—Compensation—Jurisdiotion 
eM, of Cuurt—Use and oocupation— Limitation applicapls to suit for compensation 
February. Jor uss and occupation—Limitation Aot (XV of 1877), Ari. 130. 
AE The words “such measures. .,, and tomporary regulations... as he shall 
deem necessary to prevent.. .bhe spread” (of any dangerous epidemic 
* qf» EARM disenso) in geotion 20f the Epidemic Diseases Aot nre wide enough to 
include the power to take possession of vacant lands or buildings. 
p d Sectién 2 of the Epidemic Diseases Act does not oust the jurisdiction of 
di Courts as regards compensation granted to persons whose land or building 
is taken possession of. 

Where a person has entered into posseasionof premises in the expeota- 
tion that a formal lease would bg duly executed, and having so entered has 
ooonpied and enjoyed the premises benefloially, then he must, if the matter 
is broken off before any lease is oxeouted, Pay for such occupation, and 

= that he is liable, in an action for use and ocoupation, to pay for the same 
such a sum as a Court 1Mydind tho occupation to bo reasonably worth. 
Dawes v. Dowling (1) followed. 

The period of limitation, for a guit for compensation for ihe nse and 
oooupation of premises by a defendantfwIlo does not stand in the position of 
tenant to the plaintiff is, under Art. 130 of the Limitation Aot, six years 








from dhe time when the right fo suo noornee, > 
ee Delmath Roy s. Gudadhur Dey (2) flowed? e E 
A Mr. Lowndes with Mr. Vaidya for the plaiptiff, s 
The Hon, Mr, Scot for the defendant. ‘ ee 
(1) (1874) 81 É. T. 68. E (3) 18 W. B. 193 : 
* . * . 
no . *. 
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THE PROVINCIAL INSOLVENCY ACT, 1907. 





R. PaADMAN aBHAOHABI 
Yaxin, Mapxas Hien Court. 
0? the Ist January last there came into force the recently-passed Pro. 
vincial Insolvency Act (III of 1927) which for the first time provides & 
real insolvency law for British India 2utside the Presidency towns. 

Of a new enactment thus wide in iss operation it may not be insporo- 
priate to say & few words, especially as it relates toa subject not very 
familiar to practitioners. Even in the Rresidency towns as the Vakils 
are not allowed to practise before the Judge of the High Court sitting as 
Commissioner in Insolvenoy. questions of insolvency law are not frequently 
handlod by them. Tho recent financial catastrophe in Madras caused by tho 
failure of a long established firm o bankers naturally drew some atten- 
tion to the subject in this part of -ndia, but the subject i is on the whole, 
more or less terra incognita. 

Insolvency is the state of a person whose liabilities exfeed his assets. 
A similar idea is also often expressad by saying that a man is unable to 
pay his debts or meet his engagements as they become due (1), The juris- 
prudence of most civilized countries has recognized that when a debtor’s 
affairs have reached this stato some “procedure should be previded for in 
the interests of his creditors, to investigate into his affairs and realise Lig emmma” 
assets for a just and equitable distribution between them, the debtor 
himself being released from future liability fh respect of his debts on his 
giving all the aid in his power towards the realisation and administration 
of his estate for their benefit. «This is the primary object of the insolvency 
law, but most systems contain in addition provisions based on grounds of 
public policy for the imposition of penalties and disabilitiow on insolvents, . 
under*certain sircifinstances, : 


Am: ‘Deo. ‘98, Miller v. Southern: Bas Bt. R. 645, abis, Columbia Fuel Co., 25 i 
Lanber Co. 63 Sou. O, 364, 366, Bailey v, Or 16; S, C, 42 Am, Bt, Rep,'756, ae = 
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All students of the history of law ere familiar with the severity of anoi- 
ent systems of law to the debtor and the extraordinary powor they give 
to th® oreditors. To take the case of the early Roman Law, the 
Twelve Tables contained a barbarous provision allowing the selling or 
mutilating of debtors, and even in such a progressive system as that law 
we do not find an insolvency law till the time of Julius Oeaser or Augustus 
when by tho Lex Julia insolvent debtors were allowed the benefit of oressio 
bonorum whereby they were freed from imprisonment for their debts on 
mdking a voluntary surrender of all their property to their debtors, This 
surrender was made by a solemn declaration, judicial or extra-judicial. 
The property thus given up was sold and the proceeds were distributed 


among the creditors, The debtor was not released from his debts unless the- 


creditors were paid in full, but he was protectedfrom imprisonment at their 
instance. If the debtor subsequently acquired property, his creditors were 
entitled to proceed against it except in so far as it was necessary for his 
gifbsistenoe (1). 

In England the Bankruptcy Law was an innovation on the ancient 
common law which left the oreditors of an insolvent debtor .at liberty to 
take such proceedings as they could, by means of the ordinary processes of 
the Courts, for the recovery of their debts, and made no provision for the 
securing and distributing the estate of the debtor for the equal benefit of his 
creditors or for releasing the debtor from the powor of his oreditors on 
making afull discovery amd surrender of his property. The nucleus of the 
English Bankruptcy Law is contained in the siatuté 34 & 35 Hen. VIII, 
c. 4, which was directed against fraudulent debtors graphically described as 
those who “oraftily obtaining into their hands great substance of other 
nfens' goods, do suddeply flee to parts unknown or keep their houses not 
minding to pay, oy return to pay, any of their creditors their debts and 
duties, but at their own wills and pleasures consume the substance obtained 
by oredit from other men for their own ploasure and delicate living against 
all reason, equity and good conscience.” The statute gave power to the 
Lord Chancellor and other high officers,to secure and distribute the estates 
of bankrupts among their oreditors. An Act of Elizabeth (13 Eliz. o. 7) 


"BPhtawered the Lord Chancellor to appoint Commissioners to take such 


order as they might think fit wish ghe body and property of -insolvents and 
distribute such property among tho creditors. This Act was confined to 
tradors, Various altorations were made in tho law by statutes passod 
{rom time to time; but till the time of Queen Anne Bankruptcy Law was 
a species of criminal law under which upon the presumhption of crime in 
aydidang debtors whom he was unallé,to pay the debtor's Rorsqn was saised 
and all his property taken from him while he was left to the mercy of his 





(1) QUaohensie’s Roman Lant, p, 271, P 
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unsatisfied oreditorg, The Statutes 4 Anne c, 17 and 10 Anne o. 15 first 
introduced provisions by which on conforming to the law the persdh and 
the subsequently acquired property of the debtor were rendered free 
from liability in erespeot of hisdebts. It is noedless to note in detail 
subsequent amendments and improvaments in the law till the statute 
1 & 2 Wil. IV o 56 which established the Court of Bank- 
. ruptcy and introduced Official Assignees and was the commencement 
of the modern English Bankrupto- Law. ‘The chief characteristics 
of the later Acts,—the Acts of 1849, 1561 and 1869—is an oscillation in the 
mode of administration between the opposite principlos of private and 
official administration...... In the Acts of 1849 and 1861 officialism was in 
the ascendant. Then in the Act of 18€9. the pendulum swung back in favour 
of a creditors’ administration. In the Act of 1883, we have the Legislature 
pressed with the abuses of creditor's edministration reverting to officialism 
in & very pronounced form, but seekirg at the same time. to combine with 
ig the advantages of a creditor’s adm‘nistration—consulting, thas is to Bay, 
the wishes of the oreditors as far as possible in all matters of management 
and realization. ‘The estate for the creditors’ is its motto. This is 
one salient feature of the Act. The other is its disciplinary character, 
The Act of 1883 recognises for tho first time that the trading methods 
and conditct of a debtor are not mazora merely between him and the 
creditors but concern the interests and welfare of the whole trading 
community and of the State. To this end—-the inouleation of a high 
standard of commercial morality—a large number of the provisions of tho 
Act aro directed." 

As regards the history of insolveney jurisdictioneine British india tHe 
statute 39 & 40 Geo. III, c. 70 gave jarisdiction to the Sgpreme Courts at 
Calcutta and Madras and the Recorder’s Court at Bombay to make rules 
and orders extending to insolvent dettors in India the relief intended by 
the Lords Act (1759). The statute firther ratified all rules and orders 
made previously thereto by tho Supgeme Courts for granting such relief 
and confirmed acts done under such rales and orders. Separate Courts how- 
ever for the relief of insolvent debtors were established by 9 Geo. IV, e 73 
which was at first pgssed for four years agdeafterwards extended till 1848 
when it was repealed and 11 & 12 Vic, o. 21 (the present antiquated in- 
solvency law for the Presidency o0) w*;s passed continuing the Courts 
established by 9 Geo. IV, c. 7S and fing their respective jurisdictions to 
extend,to the disposal of ‘all petitions by persons (1) imprisoned within 
the loeal limitg of &he Presidency towne upon any process whatsoever fr È 
«yho shall reside within thg jurisdiction of any of the Supreme Courts 
and be in insolvent circumstances, As regards the mofussil there were 
ng Courts specially of insolvenoy "ju: ‘isdiotion and no separate ingglyen * ^ 
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law. The only apology for an insolvenoy lew was contained in s. 271 
of he Oivil Procedure Code of 1859 (corresponding roughly to s. 295 
of the present Oode) which alloweda rateable distribution among 
execution creditors of the surplus remaining after tpe creditor who- first 
attached the property had been paid in full. * Such a provision ledto & 
soramble among creditors in which an unfortunate debtor or his property 
stood little chance of quarter or of consideration while the successful creditor 
himself could not justify his priority on any primiciple of equity or fairness,” 
Then come the Civil Procedure Codes of 1877 and 1882 which invested the 
District Courts with insolvency jurisdiction in respect of judgment debtors. 
"here were besides provisions regarding insolvency proceedings in certain 
special and local Jaws such as Chaptor IV of the Dekkhan Agriculturists’ 
Relief Act 1879, and ss, 22-23 of the Punjab Laws Act 172 (now repoaled). 
The Provincial Insolvency Act which practically introduced insolvonoy law 
einto the mofussil as regards debtors other than judgment-debtors is sofar 
as it goes derived mainly from the English Bankruptcy Act of 1883 and 
1890 which are the general Bankruptcy Acts now in forco in England. 
In not a few cases it borrows the text of the English law verbatim et 
latewatum. In auch a case of statutory borrowing the Judicial Committee 
of the Privy Council has held that all the Courts in the Empire should as 
far as possible follow the same interpretation of the law (1), *The English 
decisions therefore on the language of the two Statutes aforesaid will (apart 
from the respect shown in our Courts to the decisioys of the English judges) 
have a quasi-authoritative value therein. 
The Provincial Insolvenoy Aot which applies to the whole of British 
e India (except the Scheduled Districts on the one hand and the Presidency 
towns and Rangoon'on tho other) invests the principal Courts of civil juris- 
diction with jurisdiction under the Act and the Local Governments aro 
given power to invest Subordinate Courts with jnrisdiction in any particular 
class of cases. (88. 1 and 3). Tho Courts exercising jurisdiction under the 
Act are to have in proceedings thereynder the same powers and to follow 
the same pfocedure as they have and follow inthe exorcise of Original Civil 


—— Jurisdiction and all Courts having insolvency Jurisdiction are to act in aid of 
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and to be auxiliary to each gther in all matters of insolvency (es. 47 and 
50). The Act defines in s. 4 the aota of insolvency upon which petitions under 
the Act may be grounded. ThesæActs may roughly be classified as relating, 
either (d) to the person of the debtor, suck às departing or remaining out 
of the country, departing from the d'velling-house or‘usual place of busi- 
engs, or abséMting himself and* pginning to keep house: (b) to ¢he dis- 
positions of the insolvent's property euch as a transfer for the benefit ef 
(1) Kathama Naohiar v. Dorasenga Thever, App. Cam. 345. 
T, B, 31. A. 181; Trimtiev, Hit, L, R. 5, * ° 
= 
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creditors generally, disposition with intent to delay or defraud creditors 
and the giving of unfair preferences to a creditor over the other credira. 
Section 6 defines the conditions under which petitions may be presented by 
or against debtors. If the petition is not rejected or returned for amendment 
the Court is to admit the petition and fix a day for hearing of which notice 
is to be given to the creditors and it may also in cases in which the debtor 
is likely to abscond or do away with property or ovidence or remove the 
same out of the jurisdiction, pass orders requiring him fo frive security or to 
be detained in jail andfor theseizure and retention of his property or books, 
At the hearing the Court must before making an order of adjudication be 
satisfied that the conditions of s. 6 are complied with. that the debtor has 
committed the act of insolvenoy alleged against him, and, in the case of a 
creditor’s petition, that notice of the same has been served on the debtor. 
If after examining tho debtor as to his doalings, conduct and proporty, 
and making a memorandum of such oxamination, the Court is not satise 
fied on any of the above points or is satisfied that the debtor can 
psy all his debts, it must dismiss the petition and in the case of a 
frivolous or vexatious petition by a creditor may award against him 
a sum which may amount to Rs. 1,000 as compensation to the debtor. M the 
petition is not dismissed, (1)the debtor may propose & composition or 
scheme of management of his affairs ; if suéh arrangement is accepted by a 
majority in number and three-fourths in value of the oreditors who appear 
in person or by pleadeg and have proved their debts the Court may accept 
the proposal—such a proposal may be made also after an order of adjudica- 
tion has been made ; (2) otherwise an order of adjudication must be made, 
the effect of which is to vest all the property of the debtqr liable to be pro+ 
ceeded against in execution of doorees in the Receivor and the insolvent if 
in prison must bo discharged therefrom, and from the making of an order 
of adjudication, no suit or proceeding (except by a secured creditor in on- 
forcement of his remedies with regard to such security) can be brought or 
commenced against the insolvent without tho leave of the insolvency Court. 
The ordor of adjudication relates back as under the American law to 
the commoncement of the proceedings, viz. the date of presentation, ef 
the petition and not to the actof insolvency on which the petition is 
founded as under the English law. Sections 18—20 make provision for 
the appointment of Receivers and define their powers and duties which 
latter may be summarized as th$ realization of the property of the debtor 
including all incidental proceedings. Special provision is madein s, 21 for 
the realisation by the Collector of certafn*kinds of immoveabT® property, A% 
„against the Receiver only the proceeds in execution of a decree against an 
insolvent debtor -reslised ‘prior to the date of the order of adjudication 
oan be taken by the deoree-holder and any prdperty of such debtor 
-— 
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in the possession of a Court executing a deoree and not sold at such date 
sheuld be handed over to the Receivor (ss. 34 and 35). He can also avoid 
cortain transfers and proferenoes by the insolvont-debior (ss. 36 and 37), 
All the acts of the Roceiver are liable to appeal to te Court (s. 22), and 
where ‘there is no Receiver appointed the Courts itself will perform 
his duties (s, 23). The High Oourt may also with the sanction of the 
Local Government declare that the Receiver shall subject to the directions 

.of the Court perform some of the duties imposed on it by the Act (s. 52). As 
regards the distribution of the property, all lawful debts and liabilities 
present or future, absolute or contingont, oxcopt unliquidated demands not 
arising by reason of a contract or breach of trust can be proved (ss. 28-30). 
The Court is to make a schedule of all debts proved either by the special 
method provided by s, 25 or otherwise (8.24) and such schedule can on 
application by a creditor, the insolvent, orthe Receiver, be amended or 

* varied (s. 26), Sections 31, 32 and 33 deal respectively with proof by secured 
creditors, the inclusion of interest in dividends and the respective priority 
of debts, Subject to a reserve fund the Recciver must pay dividends to tho 
scheduled creditors out of the monios that como into his hands (s. 39); and 
out*of the assets realized the Court can make an allowance to the insolvent 
for the maintenance of himself and his family (s. 40). He isto produce his 
accounts, give full information and gonerally give all possible aid in tho 
roalixaiion and distribation of tho property and he will be entitled to the 
surplus aftor tho paymont of all debts included in the schedule and interest 
thereon. In certain cases of contumaoy or misconduct the Court oan by 
order in writing punish the debtor with simple imprisonment which may 
* eextend to one year (3. 43), An undischarged insolvent who obtains credit to 
the extent of Rg, 50 or upwards without informing the porson giving credit 

of such fact is also liable to imprisonment extending to six months or fine 
or both (s. 53). The adjudication may be annulled if all tho oreditors are 
paid and also in certain other ciroumstances, Section 44 prescribes the 
conditions under which the Court may or may not grant an absolute dis- 
charge and'provides that in certain cases of misconduct on the part of the 

wwe debtor an absolute discharge shall not be granted. The effect of a full , 

‘discharge is that except in the qase of Crown debts and certain - liabilities 
incurred by fraud, the insolvent would be freed from all liability in respeot 
of debts entered in the Schedule® The above procedure may be modified in 
the case of small insolvenoies (s. 48). The Act also contains provision rela- 
ting to the consolidation and withdrawal of proceedings (ss. 7 and 8), for 

“removing a creditor guilty of laches end giving the conduet of he proceedings 
+o another creditor (s. 9 ) and for the continuapes of the proceedings on the 
death of the insolvent (s. 10). Section 46 providesor appeals under the Aot, 

-= Power is also given to the Local Governments to bar the application *to 


hoa, 9-11 ] JOURNAL. 104 - 
. 

"any partioular Court or Courts of certain provisions which are either novel 
to this country or give stringent powers (s. 54), The High Courts are 
empowered to make rules for carrying out the purposes of the Aot (s. 51). 
Upon these rules the administration of the Aot will largely depend tor 
though it is self-contaifled so far as it goes, its practical operation will to 
some extent be modified and the character of the proceedings thereunder 
determined by such rules, 

In conclusion a few words may be said about coming ento ‘force of the 


Act. As already pointed out the Aot practically creates insolvency law in : 


the mofussil except as regards judgment debtors, though the Act is called 
a consolidating and amending enactment. Insolvency petitions under the 
Aot could of course be presented only after it came into forco. As regards 
the acts of insolvency on which such petitions may be grounded, since a 
creditor may petition before the expiry of three months after the act of 


insolvency, the question arises whether a petition in respect of such an act | 


within that period but prior to the commencement of the Act is competent, 
Those ects of insolvency are made such for the first time by the Act and 
could not under the ropealed sections of the Civil Procedure Codo be mado 
the foundations of relief in insolvency. Creditor’s petitions in rospect,of 
such acts can therefore lie only if such acts are oommitted after the com- 
ing into operajion of the Act (1), The use hogrever of the present tense 
“commits” in s. 4 cannot be pressed into service to support this oonolu- 
sion because the Act being framed on the idea that hn insolvency Oode is 
being constructed, the present tense is used not in relation to time but as 
the present tense of logie. As regards debtors’ petitions however sinco 
the presentation of the petition is in itself on act of insolvency, all that is 


necessary is that the debtor should at the time of prefenting the potition ^ 


satisfy the conditions of s. 6 (3), so that it would be enoagh if at that 
time the debtor has been arrested or imprisoned in execution of a docroe 
for the payment of money or if against his property there is a subsisting 


order of attachment in execution of such a decree. 
e. 


GLEANINGS. . 


* Day and night” 
XONSIDERING the many matters dealt with iu our magisterial, ori- 
minal, and civil courts in whicR it is essential to determine whother the 
offence charged or the act involvod was committed during tho day or in the 





night it is somewhat gurprising that the Attempts to accuratef} define the e 


limits of ‘these periods have been so few and so incomplete. In cases arising , 





SS Q) Ez parte Prajt, 13 Q. B. D, 3H. a 
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in connection with offences against property, the regulation of vehicles on 
highways, under local by-laws, the game laws and the Factory Act, to 
mention only a few subjects, the question of the proper determination of 
the difference between day and night is often all important, and though the 
exact definition of these familiar terms has frequently taxed the ingenuity 
of legislators and lawyers, it must be admitted that legal acumen has not 
been equal to the enunciation ol a really satisfactory distinction. If the 
man in the stroof was asked what he understood by the expression ‘day " 
and “night” he would probably say, if he oondescended to make any reply 
at all to such an apparently simple question, that whew it is light it is day 
and when it is dark it is night. But such an answer only bogs the questiong 
for it is obvious that light and darkness aro but rolative torms, and that 
such a distinction is liable to variation and uncertainty. ‘The old law as to 
burglary furnishes an example of this uncertainty; the offence could not 
ebe established if, at the moment of its commission, thore was suflicient day- 
light, not moonlight to enable a man’s features io be distinguished, a 
requirement which was based upon the old legal definition of night as 
when it is so dark that tho countonauce ofa man cannot be discernod. 
Even the modern requirement of the Larceny Aot, that, in this connection, 
night shall bo deemed to commence at nine of the clock in the evening of 
oach day and to conclude at six of the clock in the morning of the next 
succeeding day, was nqt quile satisfactory, for il left open the important 
point as to what was moant by nine and six of the clock. Did it 
donote moan as opposed to solar time, ond, if tho former, was 
local mean time intended or the mean tine commonly observed at any 
+ «given place, Thg doubt was not finally settled until 1880, when the 
Definition of Time Act provided that when any expression of time ocours in 
any Act of Parfiament, deed or other legalinstrument, the time reforred 
to shall, unless, otherwise specifically stated, mean, in Great Britain, 
Greenwich mean time. 
Further inquiry into what “ day’ and “night” signify in law leads 
to some nof uninteresting results. ‘ Day,’ for instance, has two distinct 
*  aqganings; it may mean either the whole or the part. If preceded by tho 
indefinite articlo it denotes augit of time, the period of twenty-four hours i 
that elupses between midnight and midnight, the die naturalia, sometimes 
called the civil day. An Inglis day, it has been laid down, commences as 
soon as the olock begins to strike twolve’."u. of the preceding day a pro- 
position that we may trace in section 36 (2) of the Interpretation Act, 1889 
e which provifs that where (inter djia) an Act of Parligment, or any is 
wr by-law, is expressed to come into operation on a partioular day, the 
3ame shall be construed as coming into operation immediately ore tho 


-~  expzation of the prévious day. : 
. . 
e *. LÀ 


, 
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This meaning of “day” is opposed to the second signification, which is the 
dies artifioialis of the old lawyers, the time of light, from sunrise to supset, 
or the period commonly designated as day-time. Lord Coke defined “day” 
as. divided into light and darkness, so it will be seen that. our friend the 
man in the straet had high authority for his explanation; but early in our 
legal history it was found that to measure day and night by the degree of 
light or darkness was an inconvenient method leading to doubts and varia. 
tions that should be foreign to the law, and the oourfs found themselves 
compelled to adopt some more certain limitation. An example of this necese . 
sity is found in the law relating to distress for rent, Solong ago as the time 
.of King Alfred it was deolared that a distress must be levied in the day time, 
which expression was later on ruled to mean between sunrise and sunset; 
but this day the law nas not settled with oertainty what it means by sunrise 
and sunset, a matter which is the more remarkable when we oonsider the 
large number of statutory enactments which require certain things to be 
done-or refrained from between those limits. We shall refer to some of 
these presently. but meanwhile we would observe that, sofar ai we are 
aware. it is still doubtful whether in law sunrise commences when the five, 
beams of the sun flash above the horizon, or when the middle ‘of the not 
is upon the horizon, or when the luminary has completely emerged from 
its temporary retirement, and a like doubteexists as to the precise moment 
of sunset, The point was considered in Tutton v, Darke (1860), 29 L. J. Ex, 
271, which is, perhaps, the leading case on the subject, where the court got 
no nearer a solution of the difficulty than to utter a sort of despairing warning 
‘that people who distrain should bear in mind that a distress must be made 
published together they ought not to go so near the limits as to raise any 
doubt on the subject. °° i 

Itis worthy of note, as following from this inability tb define exactly 
the limits of day and night, that the court will'not take judicial notice of 
the time of sunrise and sunset on a particular day, nor will it accept an 
almanac, not even the nautical, as evidence of such time, the fact must be 
proved in every oase. (Collier v. Nokés, 2 0, & K. 1013.) Another point to 
be remembered is that the moment of sunrise or sunset must be determined - 
locally. and not by the time at Greenwich, sipoe it has been decided that 
these expression safe not expression of time within the meaning of the 
“Definition of Time Aot, 1880. (Gordon v, Cann, (1889) 63 J. P. 324.) 
|. In some féw instances we Have statutory definitions of the terms “ day ” 
and “ pight” or of tognate expressions. To the definition of “ night” in 
the Lgreeny Act, 1861, we have alread} feferred; a similaf limitation $w 
found in the “Factory and Workshops Act, 1901, s. 156, as limiting the 
employment of young persons. In the Inland Revenue Acts “ night" means 

‘the period between ll p,m, anf 5a, M. (53 & 64 Vict. c. 91, s. 38, (2)), -— 
*7 +314 NE" * 
E. 
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whilo in the Night Poaching Act, 1828, s. 12, it is defined to commence at 
the expiration of ihe first hour after sunset and to end at the beginning 
of-the last hour before sunrise. By 1 & 2 Will. IV. c. 32. s. 34, “day-time” 
ie the period between the beginning of the last hous before sunrise aud 
the end of the first hour after sunset. These latter definitions, it will be 
seen, throw us bsok upon the old difficulty as to fixing the precise times 
of the solar phenomena, 

+ But it is still open to argument what is meant by “night” in section 
56 of the Highway Act, 1835, which inflicts penalty on authorities who 
allow heaps of stones to remain on the road at night, or in section 10 of 
the Gasworks Olauses Act, 1847, which refers to the lighting “ every night” 
of trenches opened in the roadway. Possibly the best solution of the 
difficulty is to adopt the distinction of the old lawyers, and to 
slightly expand ii. When there is light from the sun, either by 
edirect rays or refraction, sufficient to enable a person of normal vision 
to distinguish the features of a man or the nature of the obstruction or 
danger, as the cass may be. itis day: when there is not sufficient light 
to enable that to bə done it is night. Such an explanation seems to meet 
marty of the possible doubts arising from the periods just prior to sunrise or 
just after sunset, which we term dawn and twi-light, and it is supported by 
the fact that many of our mode! statutes, such as the Local Government 
Aot, 1888, s. 85, the Logomotives on Highways Act, 1896, s. 2, and the 
Locomotives Act, 1898, s. 6, prescribe a period of between one hour after 
sunset and one hour before sunrise as evidently being equal to the expres- 
sion “ night," —J, P. 


d What is Belsin? 
pee knows the importance of the doctrine of seisin under the 
old law; and how the word “ seisin;” which was originally used 
to desoribe any kind of possessione became limited in its meaning to 
the possession of the freehold which alone was recoverable in a real 
gation. It has been described as one of the most technical words in the e 
law; and it has not yet dow its distinctive meaning, and the oon- 
sequences which that meaning entails are still of importance. Mr. 
Joshua Williams has pointed out that therp gro such things as seisin and 
disseisin still. If aman wrongfully gets possession of another man’s 
land, he becomes entitled (though wrongfully ) to an estate in foe-simple 
“in shat land, and to no less an estate, It a squatter wibngllly indlosos a 
piece of waste land and builds a hut there in which he lives, he acquires 
an estate in fee simple by his own wrong in the land which he has endlobed. 
=e He ie seised, and the owner of the waste land is disseised, He may be A 
d . . . e. 
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turned out by the rightful owner at any time before the Statute of Limi- 
tations has run in his favor. But until he is turned out he is not a temant 
at will, nor for years. nor for life. nor in tail ; but he has an estate in fee 
simple, having seisjn of the freehold to him and his heirs. The 
rightful owner has s right of entry, but he is not actually seised, for if one 
person is seised another person cannot be so. And the actual seisin was 
often & matter of great importance, a fine, for instance, „presupposed seisin, 
and a husband was, and is not entitled to an estate by the curtesy to his 
wife's corporeal hereditamenis unless the wife had aotual seisin of all 
estate of which it was possible that an actual seisin could be obtained. 
“This doth imply a secret of law,” says Sir Edward Coke, “for, except 
the wife be actually seised, the heir shall not(as hath been said) make 
himself heir to the wife; and this is the reason that & man shall not be 
tenant by the curtesie of a seisin in law." Scisin, in fact, is possession. The 
most recent case on the subject is Copstake v. Hoper, decided by Mr. Justices 
Kekewich last sitting, in which the only point was tho question | whether 
a mortgago- who died in possession of a freehold tenement within the 
manor of Ewhurst, of which he was tenant, died seised of the tenement so 
as to entitle the lord of the manor to claim the tenant’s best beasteas a 
horiot. It was strenuously but vainly contended that the person seised at 
the death ofthe tenant was his mortgagee? to whom the tenement had 
been conveyed in fee simple by way of mortgage, hut who had never en- 
tered. This partioularpoint had never, apparently, been raised before in 
any reported case or discussed in any text-book, but Mr. Justice Kekewich 
held (as it seems to us, quite rightly) that the mortgagor who died in pos- 
session died seised of the tenement, The mortgagee had the legal estate,. - 
but beyond that, like a rightful owner who has been disseised, he had only 
s right of entry c J. 


Psychology and Orime. 

ROFESSOR Hugo Muenstorberg,of Harvard University, gave a most 
intersting address on " Psychology and Orime,” at the City Club in 
Chicago recently. He advanced some new theories for the detectionedf 

criminals by psychological methods, . ° 
“The mere fact that a suspect shows excitement when he is being ques- 
tioned may mean nothing, espeoiglly as ldhg as we cannot tell whether the 
excitement is due the to crime or the strain of the criminal procedure, ” said 
Professer Muensterberg. “But if he beoomes excited suddegly when the 
name of a hiddgn aecomplice or the location of the crime is mentioned, this" 
dught to have considerable, value. To determine the existegoe of puch 
mentel excitement, we have in the past depended on, instruments to mea- 


sute tho aocolgegton of the pulse, or quickor breathing, or muscular tfgich. = 


108 THE BOMBAY LAW REPORTER. [vor x 


ing. But these are comparatively crude, and witha new method we oan 
detetmine the most subtle mental excitement, so slight that none of these 
instruments would note it. This is by means of a galvanometer, which 
measures the body's resistance to an electric current passing through it. I 
have determined that the sweat glands in the sklu are under the 
influence of the emotions, and so, by placing the eloctrodes in the hands 
of the person to be qxamined, the resistance of the skin to the current will 
betray even the slightest emotional changos. 

“Tho courts sofar have had little to do with psychologists, and the far- 
thest psychology has been applied in any of them is to refuse to trust the 
optical impressions of a witness who is totally blind or the accoustic reports 
of an absolutely deaf man. The subject of variations of memory has had, 
no place in criminal procedure. Even an oath means nothing .in this way, 
for I have found by experiments that the subjective feeling of intensified 
fnemory which it seems to encourage in no way makes a witness sale from 
the tricks of the memory. Hypnotism has figured in the courts, but the.pop- 
ular impression has, as usual, been wrong. No man oan be hypnotized 
into committing a crime, 

“An interesting way of deteoting crime might be known as the ' asso- 
ciation of ideas method.’ Every time a word is spoken the hearer at.onoe 
assooiates some othor idea with". I say ‘door,’ you think of ‘ house’ -or 
* room, or whatever other notion -nts first into your head. 

“To show you how this will work in the detection ei crime, let mo tell you 
of an experience] had, A suspett had been brought to me for-a psyohc- 
logioal test. He was perfectly frank, and said he did not even -know why 

* she should be suspected of anything wrong. I repeated to him a list of 
100 common words and asked him to name the first thing that oovurred to 
his mind in connection with each word. Then I noted the length of time 
it took him to answer, by means of a stop watch. Out ot the 100 words he 
replied to 94 with normal swift-ness, between three-fifths and one and 
one-quarter | seconds. " 

* But there were six words at which his mind halted for more than two 
ah" a half seconds. He did not know that he took longer to answer to these . 
words, nor did he know that Imagiced it, But the words were 'monoy,' 
‘bank,’ ‘ check,’ 'forgor, ‘prison,’ 'theft' Future criminal proceedings 
were the resulte of this test. ° 


“ I have found that any man who has committed a crime always keeps in 
áhe backgroumd of his mind the memory of that crime as an ides he* wants 
tg suppress. When anything id suggested which in any'waye is sontisateg 
with the idea he is trying to suppress, his mind becomes confused. and show. 
Or it may become undaly excited, and hp may blurt out aword suggested 
only“because of the crimo. , " 


e e e e . 
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“i Buoh a test is one against which no shrewdness" of the witness and no 
skill of his lawyer can protect a suspect. The more he tries to gaard 
himself the more certain he is to betray himself. 

* But psychology has standing in the courts at present, and with some of 
the experiences which the public has had with experts in recent years I do 
not think it is looking for more of them. The only way that any psycho- 
logist ever wants to be an expert in court is to be entirely under the juris- 
diction of the court, ahd not employed by either side. Wéarenct handwriting 


experts.” 
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Mosley and Whiteley’s Law Dictionary. By LzoNARD B. West, LL. D. of 
the University of London and F. G. Ngavs, LL. D. of the University, 
of London. London: Butterworth & Co., 11 & 12 Bell Yard, Temple 
Bar, W. O. 1908, Third Edition, Demi 8vo, Pages 369; Price 10s: 6d. net. 

THE whole of the lexicographer’s art consists in framing definitions 
which would be clear and at the same time concise. The explanations 
must convey.the full import of the term defined and must not bo prolix; 
and the reafler must be shown the referemtes where he oan find complete 
information he is in search of. The dictionary in our hands satisfies all these 
tests: and its handy sige adds not a little to its general usefulness, 








Tha Law of Torts. By Huan Frasze, M. A. LL, D., of the Inner Temple 
and Northern Cirouit, Barrister-at-law. Seventh Edition. LONDON : 
Sweet and Maxwell, Itd., 3 Chancery Lane, 19082 Crawn 8yo Pages® 
xxvii and 252. Price 8s. . 

Dr. FRASER’S compendium of the Law of Torts is so well known to stua 
dents of law that it scarcely requires any introduction at the reviewer’s 
hands, In preparing the present edition for the press, the learned author 
has thoroughly revised the book and Brought it up to date, Np alteration 
has been made in the plan or general arrangement of the work; and the 
author has strived um success not aider to inorease its size. -* 





Medical N T for India. By Lieut-Ool. P. Beur, L M. 8, and 
J. D. B. GRIBBLE, L C. 8, Fifth Editiof MADRAS: Higginbotham & Oo, 
1908. Demi 8vq Pages xxxi and 709. Price Rs, 6-8-0. 

-  Mepioan jurisprudence i is a science of cymparatively recent growth. The 
earliest trace that we can find-of it is the Gonstitud Criminalis Carola? 
published by the Emperor Cherles V. of Germany in the year 1553, In 
England the employment of medigal men in criminal trials appears to date 

^ 
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from the seventeenth century. The first public lectures on the subject 
werg delivered at Leipsio about 1650: and the first systematic treatise by 
a British author saw the light in 1788, Nowadays evidence of medical 
jurisprudente plays an important part in many of the griminal trials : and 
medical jurisprudence has became & regular branch of study. The outlines 
of Medical Jurisprudence under review are prepared with a two-fold object. 
Its main purpose is to serve as a text book on the subject for students of 
medicine: and fo? tReir benefit the information is tersely and concisely put. 
The second object which the book intends to serve is to furnish a handy 
and reliable guide to those members of the legal profession who have to 
deal with the evidence of medical experts. The treatment of the subject is 
however by no means elementary ; and the book is designed to form an 
admirable text-book on tho subject. The elegant printing of the volume 
does credit to the publishers. 
* " 
Orimina) Appeals. By A. O. FogsrEg-BoULTON, M. P. of the Inner Temple 
and South Eastern Oirouit Barrister-at-Law. Lospow: Butterworth 
& Oo, 11 & 12 Bell Yard, Temple Bar. 1908. Demi 8vo. Pages xvi, 115 
‘and 6, Price 5 &. net. 

PROBABLY no measure of logis}ature in England has engaged the attention 
of the legal profession in England of late so much as the Criminal Appeals 
Act, which was conceived and carried out by the present Lord High Chancel- 
lor of England. It has removed a long standing reproach which had fastened 
itself upon England as being practically the only civilized country in the 
world which had not a Court of Oriminal Appeals. It has effeoted.the greatest 

*change in Englishelaw and practice that the present generation has seen, 
The machinery provided by the Act is very simple. The Court of Oriminal 
appeal consists of not less than three Judges of the King’s Bench Division 
of the High Court to be presided over by the Lord Chief Justice if present: 
and in his absence by the senior member of the Court. The decisions of the 
Court are final except when the Direcgor of Public Prosecutions or the prose- 
outor or defendant obtains the certificate of the Attorney-General that the 
@esision of the Court involves a point of exceptional public importance, and 
that it is desirable in the pab]io interest that a further appeal should 
be preferred to the House of Lords. A resort tothe Court of Criminal 





Appeal is allowed in three cass only: (1) when & question of law is ^ 


involved; (2) when the case is certified *by the trying judge as fit for 
appeal; and (3) when leave of the Appeal Court is Sbeained, in gasos of 


@xcessive sentence. The Appeal Udurt is very recently ereajed in Eygland - 


and the present edition will be greatly useful to those engaged in that 
Court. £s 


a, 
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Workmen's Compensation Oases, Vol. IX. ‘Edited-by the late R. M. MINTON- 
SENHOUSE, of the Inner Templo and Oxford Circuit, Barrister-at-Inw, 
and His Honor Judge Ruegg, K. C.. and F. J. Contmax, of the Inner 
Temple and Midland Circuit, Barrister-at-Law. LONDON : Butterworth 
& Co., 11 & 12 Bell Yard, Tempie Bar, 1908. Demi 8vo. Pages xiii and 
151. 

Tuis series of Reports contains cases decided under, the Workmen's 
Compensation Acts between September 1906 and August 1907, The increas? 
ing number of these cases has justified the appearance of reports devoted 
solely to them: and they have reached the ninth year of their existence. 





The Lawyer's Oompanion. Part XX. By T. V. Sansiva Row, First Grade 
Pleader, TEPPAKULAA: The Lawyer’s Companion Office, Madhwa Vilas. 
Wrru the No. 20 of the Lawyer’s Companion, Mr. Sanjiva Row has com- 
menoed the oase-notation on the newly enacted Code of Civil Procedure, 
(Act V of 1908). The part contains 92 pages which occupy ss. 1 tq,9 of the 
Code. The annotations are copious and well arranged. Underneath each 
section is the heading of “old Act” which indicates how much of the old 
section is omitted from the new section or how muoh ia added to it. ° We 
adviaedly rofrain from expressing any opinion as to the merits of the pub- 
lication as æ whole : but judging from the pages we have received, we can 
say- that the compilation bids fair to be a useful book of referonce, 
e 





A triennial key lo the Current Indac of Indian Oases for 1905-1907. In 
two parts Civil and Criminal. By T V.SaNitvA Rao. First Grade 
Pleader. TRIOHINOPOLY : The Lawyer’s Companiog Office, Teppakulam.+ ° 
1908. Roy. 8vo. Part I, pp. xi and cols. 196. Part IL, pp. xix and cols. 
822. Price Rs. 2-8-0. 
Nxogssiry has been styled the mother of invention. It has led Mr. Sanjiva 
Row to invent what he calls a triennial key, which furnishes a “master” key 
as it were to the three volumes of his Gurrent Index of Indian Cases for the 
years 1905, 1906 and 1907. The plan and purpose of the key is easily told. 
The Current Index ia published in two bulky volumes every year. It wem 
first published in 1905; so that by now gxwvolumes have been published. 
To find out a case from them would involve at least three references. The 
compiler has, therefore. devised the simpfe plan of re-classifying and re- 
arranging only the catchwords ‘hich are prefixed to every headnote. The 
advantages of this sybtem are obvious. The reader has all that he wants 
in arriging at the mequired decision. + . x > ^ 





Tha, Qods of Oivil Procedure, By J.G. WoonRorrz, Judge High Court 
e Caloutta, and Sygp AamgER ALI, late Judge, Vatoutta High on am 
* .  CALOUTTA;, Messrs Thacker, Spink & Oe, 
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WE learn that the expected work on “ Civil Procedure” by Mr. Justice 
Woedroffe and Mr. Ameer Ali which has been in preparation for 
several years past will probably be ready in August next, The book 
which promises to be as thorough and exhaustivesof its theme as the 
Authors’: “Evidence Act,” will possibly extend to some 2000 pages. Its 
character is that of a commentary and not a mere digest of cases such as 
the Annual Practica and it will fully explain the changes in the present 
baw effected by the new Aot. i 





NOTES OF CASES. 





1908 
y 
Alay 6. [ The important ones will be fully reported hereafter. | 
dus [ Cor. Davar, J. ] 
MagaxnAL Lunacy Aot (XXXIV of 1858)—Commities of Lunatlo—Wife of lwwatic 


L, Suadyr "ROM proper person (o be committee of person of the lunato. 
. Unless there exist strong reasons for exolusion the custody of the person 
of a married man xon compos will be committed to his wife. 

In re Davey ( [1892] 3 Ch. 40) ; Zn re Shsi ford, (ib. p. 179); Lord Wenman’s 


Case ( 1 P. Wm 701) followed. 
The Hon. Mr, Chimaftlal H, Setalvad, forthe applicant. e 


- Mr. Straxgman, for-the respondents, 
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MARRIAGE BROCAGE CONTRACTS. 





8., VAIDYANATH IYER, B. A. B, L 





ARRIAGE brocage contracts are agreements for promoting marriages fof 
M reward. According to English law, such agreements are void, whether 
made in favour of parents or guardian of one of the parties or in favour of a 
third person who acta as a match-maker: Duke of Hamilton v. Lord Mohun 
(1); Kean v. Potter (3); Osborne v. Williams (3); and Soott v. Tyler (4),° The 
principle on whioh these deoisions have proceeded is, that every contract 
relating t$ marriage ought to be free and open, whereas the marriage 
brocage contracts necessarily tend to a deceit on ope party to the marriage 
or on the parents apd friends, and to the promotion of marriages by 
hirelings instead of by the mediation of friends and . relatives. Such 
contracts would be held to be against public policy and public interest, 
as having a tendency to canse matrimony to be contragted as a mere mattere * 
of bargain and sale, “ a kidnapping into conjugal servitude." (Drury v. 
Hooks) (5), It is clear that if the use of such contracts should be allowed and 
oountenanoed, they might prove the occasion of many an unhappy marriage, 
to the prejudice and discomfort of the best of families. And the object of 
the Courts in discountenancing such gontracts and pronouncing them to be 
illegal has been to prevent reckless and unsuitable marriages. 

We find the principle olearly stated in Cole v. Gibson (9, where Lerd 
Hardwioke in his judgment said “to be suto,ethis Court has been extremely 
jealous of any confract of this kind made with a guardian or servant, 
especially with a servant, in respect of the marriage of persons over whom 
they have an influence; (and haf been justly so; nothing tending more to 
introduce improper fnatches) and by rules established, not regarding whether 
See 
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° (3) 3 P Wil, 76. . — (5) 1 Vern, 413. “oe 
PE (3) 18,Ves, Jun, 379, (6) 1 Vos. Ben, 603. 
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the match is proper or no, if brought about by a marriage brooage contract, 
sets it aside; not for the sake of the particular instance or the person, but of 
ihe Public, and that marriages may be on a proper foundation : therefore 
though a proper match, as it was in Hall v. Potter (1), yet for the sake of 
the mischief that would be introduced, and to prevent&hat influence which 
servants more especially would gain over young ladies, the Court sets it 
aside: and if that was the nature of the contract, I do not know that 
subsequent confirmations have been permitted to stand in the way 
ot the relief sought.” The decision is important as showing that the 
essence of the mischief aimed at arises, not merely where the oontraot 
relates to a partioular case in which the match may or may not be a 
proper one, but because contracts of this olass are against public interest, 
Any question of fraud, deceit, coercion or failure of consideration would be 
immaterial and a bond given upon a marriage brocage contract would be 
set aside, although the comtemplated marriage had taken place and there 
"was nofraud. Smith v. Bruning; (3) Roberts v. Roberts (9. The rule is 
thus algo stated in Fonblanque's Treatise of Equity, Vol I, p. 260 (5th edition) 
Aix, “So wherever a mother or father, or guardian, insist upon a private 
gain, or security for it, and obtains it of the intended husband, it shall.be 
set aside; for the power of a parent or guardian ought not to be made use of 
to such purposes. You. shall not have my daughter, unless you do so and 
‘so, is to sell children and matches.” ° 
In this connection, the recent case of Hermann v. Oharlesworth (4) de- 
serves tobe noticed. The facts were briefly theses The defendant was a 
marriage advertising agent. The plaintiff was a'lady who was desirous of 
getting married, and she was attracted by an advertisement in a paper of 
* which the defendant was the proprietor and she got into communioation with 
him. The result,wasthat the -defendant undertook jto assist her in. getting 
married by means of-introductions to gentlemen, and she agreed to pay him 
2501. in the event of a marriage taking place as the result of the introduce 
‘tions, She also agreed to pay the defendant, as'a special olient's fee, the 
sum of 521. which was sent to him bye cheque and the defendant agreed that 
„ATL. out of it was-to be returned if no engagement or marriage took place 
“Within nine months. The defendant gave her various introduotions, but at 
the end of four months, the Máy thought better of itand demanded back 
the money. The County Oourt Judge held that the plaintif was 
entitled to recover, as the contract wag jllegal, as: being a marriage 
brooage contract. But the Divisional Court reyersed the decision 
a being of opigjon that the particylgr arrangement in this oase, to*procure 
inftodustions with a view to marridge,_giving the lady's choice emtng the ` 
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persons introduced to her, was not within the mischief attributed to mar- 
riage brocage contracts. But the Oourt of Appeal (Collins M. R., Mathew 
and Cozens-Hardy L. JJ,) after referring to Cole v. Gibson, King v. Bur? (1) 
and other earlier cases, reversed this decision again and pointed out that 
there is no distinotiofi, in point of principle, between a contract to procure 
for another in marriage as husband or wife a certain specified person, and ' 
a contract to introduce a person to others of the opposite sex with a view 
to marriage or to bring about the marriage of & persog with some one not: 
partioularly specified. The Court also further held that the plaintif whó 
had offered the reward, was not debarred from repudiating the illegal 
contract and olaiming to recover back the money she had paid under it.. 
À similar view, as regards professional matoh-makers, has been taken 
by the Court of Appeals of New York in Duval v. Wellman (3) and the 
doctrine has been rigidly applied by the Indian Oourts, as would be seen 
from the decisions to which reference will presently bo made, 

The. applicability of the principles of English Law to India would" 
depend in no small measure, on the state of society here, theeustoms 
obtaining among Hindus on marriage occasions, the conception of marriage 
and various other circumstances, In England, marriage is a contract Jke 
any other contract, while among Hindus, betrothal and marriage are 
essentially religious transactions. In this Country, marriages take place 
while the contracting parties are infants, incapable of making any choice 
of their own, and the consent of the marrying parties has rarely, if over, 
anything to do with the*marriage contracts, which is generally arranged by 
the parents or friends of the parties, before they themselves are of an age 
to give a free and intelligent consent. The forms of marriage among _ 
Hindus haye also todo with this question, more esfefially in Southern ` 
India, where the Asura form of marriage is prevalent. 7 

Of the original eight forms of marriage, the Brahma and Asura forme 
alone survive. The former needs no consideration now. The essential 
characteristics of the Asura form is the giving of money or presents by the 
bridegroom or his family to the fathet or paternal kinamen.of the bride 
and itis infact, nothing more than the purchase of a wife from her 
father by the husband. No doubt when a father or other guardian of"& 
boy or girl has to marry his ward, his feimary and only -considera- 
tion ought to be the happiness and welfare of the ohild.. And the 
tipulating for a payment to „himself? is, or may be, an incentive 
to the parent or guardian to have regard to other oonsiderations than the 
child’s happiness and to act from corrupt motives. Thoughthis form of 
marriage is disapproved by text writers, yet it is recognised as a vflid 
form and the practice of takipg money from the bride-groom or his familf 
ore (1) 3 Mer, 693. "E" (2) 134 N Y. 156. . 
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in oomaideration of the marriage is not absolutely prohibited by law and is 
in accordance with established usage. It isto be observed that, when the 
conftaoting parties are infants, as is the case in nearly every marriage in 
this country, the oonsideration may often be reoeived by the father for the 
use and benefit of the child and the payment may also, in some cases, 
really tend to facilitate the marriage in a legitimate way. It is also the 
practice that the money received by the father is often applied in part to 
making jewels fox the girl, and in part to meeting the other expenses of 
the marriage, and thie may be a ciroumstance in favour of the usage. Again 
where the wife is immature, as is the oase here, it is the oustom that she 
should reside with her parents, who maintain her as a matter of affection 
though not of obligation. Where the parents of the girl are poor and 
the bridegroom a well-to-do man, there may be nothing immoral or. illegal 
in the latter giving the former a sum of money for the maintenance of the 
gil bride. Having regard to the customs of the country it appears to be 
not possible to lay down a hard-and-fast general rule. No doubt there 
may be tases in which such contracts might be held immoral and opposed 
to public policy, e.g. for the payment of money as a consideration for the 
maryiage of very young children to old and debauched men. The question 
whether a contract amounts to a marriage brocage contract will depend 
upon, and will have to be decided on, the special circumstances ef each case. 
The question in each case would be whether the parents, without seeking 
for the welfare of the clfild, acted from corrupt motiyes and made the mar- 
riage a source of gain to themselves, 

Questions with regard to marriage brocage contracts have rarely come 
before the Courts in this country and not with quite uniform results, There 

* may be oases whefe the action is brought to enforce the agreement or to 
recover back méney paid in pursuance of the agreement. Again the agree- 
ment may be in favour of the parents or with a third person soting as a 
matrimonial agent. It is now proposed to call attention briefly to the case 
law bearing on these questions. 

One of the earliest cases on the subject that is of Juggessur v. Panchoow- 
ree(!), In that oase tho plaintiff sued the defendant for the recovery of a sum 
oMmoney paid tothe latter in consideration of a promise made by him to give 
his sister in marriage to the ptaMhtiff, which: cantract Mad been broken and 
the girl married to another, The High Oourt, without going into the question 
of the validity or otherwise of the agreement, held that, under the ciroum- 
stances, an action would lie to recover back the money paid. The principle 
of this decigjgn was followed by ¢he Caloutta High Court (Sir Richard Garth 

“0.2% and Beverley J.) in Rantchatd v. Audaito (3) where*the facts werg 
fimilar, In this case the defendant in consideration of Rs, 100 had 
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promised to give his minor daughter in marriage to the plaintiff, and 
subsequently broke the contract. The plaintiff having brought the suit to 
recover the money paid as consideration for the promise, the defendant 
resisted the claim on the ground that the agreement in question was illegal, 

and therefore the suit would not lie, Both the learned Judges held on the 
authority of Juggessur v. Panohoowree,; that the action was maintainable. 
Sir Richard Garth O. J., however, expressed great doubt as to whether the 
agreement was not contrary to publio policy, and whether a suit would 
have been maintainable to enforce the agreement to pay pan toa girl's 
father. Atthe same time the learned Ohief Justice held that assuming the 
agreement to be not- enforceable, the defendant was not entitled to take 
advantage of the illegality of the contract, and that it was maitifest in- 
justice that he should be allowed to retain the money. Mr. Justice Beverley, 
on the other hand, held that there was nothing immoral in the contract, 

that it was iu accordance that the oustoms of the country, and not opposed. 
to public policy. Ia both the above cases, it will be seen that the agreement" 
was with the girl's father or one in the position of loco parentisp and the 
action was, not one to enforce the agreement butto recover back money 
paid, the consideration for whioh had.failed. 

- The question arose - before the High Oourt of Bombay in Umed Kika v. 

Nagindas (Y In this case also, this suit wag, not one to enforce the agree- 
ment but to recover damages for breach of contract of marriage and Mr. 

Justice Green deoreed the return of the promissory*hotes which the plaintiff 
had delivered, and alsd'allowed damages, It was also held that the Oourt 
Would not grant speoifio performance of an agreement to give & girl in 
marriage. Vide also In the matter of Gunpat Narain Singh (3), In tho 


next case before the Bombay High Oourt, Mulj4 v. Gemti (3, where the* 


facts were similar, Mr. Justice Jardine held that when there has been a 
breach of the agreement of betrothal, the plaintiff is entitled to recover 
the sum paid to the guardian of the bride and also damages, In the 
case of Rambhat v. Timayya (4), Mr. Justice Telang held that even though 
a marriage brocage contract be deemed to.be against pyblio policy, 
a plaintiff is entitled to recover the value of ornaments presented to the 
intending bride in expectation of the betrothal being carried into effect.” 
So far we have bean discussing cases wheo% the action is brought to ro- 
cover back money or jewels delivered to the parent or guardian of the bride, 
on breach of the agreement of mgrriage. Wo have next to deal with the case 
where the action is. bpught to enforos the agreement to pay money as & con- 
sideration for the marriage. The earliest case on the point is (pat of Latun 
Monesy. Nobig Mohun (5), There a Hindu contracting a second marffage” 
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agreed to confer on the brother of the intended bride, a talug which was to 
be carved-out of his estate, and until it was oarved out, to make a yearly 
payfhent of a fixed sum, and the suit was to enforce the agreement, It was 
held that the undertaking was for ample consideration, aud not opposed to 
public poliey. It may be noticed that the agreement fn that oase had been 
acted upon for a pariod of fifty years, and this was clearly one of the grounds 
upon which the learned judges held that the defendants were not at liberty, 
at that late perigi, jo attack the origin of the contract, and to ask the Court 
to allow him to repudiate it. 

In the High Court of Madras the question was first raised in the case of 
Viewanathan v. Saminathan (1). In this case the parties were Brahmans, 
The plamtiff's daughter was given in marriage to tne defendant's brothers 
son and as a consideration for the marriage, the defendant paid Rs, 200 
and executed a bond for Rs. 200. The suit was to recover the money due 
on the bond. The defence was that the contract was not enforceable being 

* 1) aganist public policy and (2) oontrary to Hindu Law; but the contention 
was ovezruled. Mr, Justice Wilkinson, after pointing out that in England 
all contracts fo» promoting.marriage for reward were utterly void, went on 
to observe that those principles could not be made universally applicable. 
in this country and that, under the widely prevalent Asura form of mar- 
riage, it was the common pragtice, in consideration of the father of a:girl 
giving his consent to the marriage, to make a payment to him by the 
relatives of the would-be bridegroom, He accordingly held that in the pre- 
sent state of Hindu society such a payment could nit in every case without 
distinction be held to be immoral or oontrary to publio policy. Mr. Justice 
Parker agreed with this view, and held that though in some cases, the 

* contract might beehald immoral and opposed to publio policy, for example, 
when money is proved to have been paid to a father in order to secure his 
agreement to an utterly unsuitable match, it is impossible to lay down any 
hard and fast genoral rule, that every agreement for payment of money in 
consideration of marriage is illegal. ` 

Coming now to the Bombay oases, eve find therein that the English rule ie 
rigidly applied and followed. The first case is that of Dulari v. Vallabdas(3). 
The plaintiff in .that case applied for leave to sue as a pauper for the 
recovery of Rs. 2500, on the allegation that she had brought up, for a 
number of years, 3 young girl whom the defendant had promised to marry, 
that he had agreed to pay the plaintiff Rs,2600, as consideration for the 
marriage, that he had subsequently broken the oongract and refused to 
marry the gil. Mr. Justice Jardine following an earlier judgment *of Mr. 

“Justice Scott in Pitamber v. - Jagjivan (3) held that*theecontradt was 
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* mmoral and against public policy, éven in the then state of matrimonial 
relations in India and that plaintiff was not entitled to reoover. It may be 
observed that, in the above case, the plsint being one in forma pauperis, 
(s. 407, Civil Procedure Code) the question as tothe validity or otherwise of 
the agreement in quefion arose only indirectly, inoonsidering whether the 
allegation the petition did or did not show & right to sue and the judgment 
apparently proceeded upon the double ground that the plaintif was 
not a pauper. 

The question again arose for decision before the Bombay High Court. 
in Dholidas v, Fulehand (1), The plaintiff sued to recover damages from 
the defendants, the widow and son of one Ohhagan, for breach.of & con- 
tract, whereby Ohhagan had agreed to give his daughter in marrjage the 
plaintiffs son. The agreement provided that Ohhagan should pay the 
plaintiff Rs, 337 as peheramns and Re. 51 as purat at the time of marriage 
The Court (Sir Charles Farran C. J. and Tyabji J.) held following the Eng- 
lish law and the two Bombay cases above cited that the contract was op- e 
posed to publiopolioy and could not be enforced. Tyabji J. observed, “we 
take it to be quite clear, that under the English Law an agreement to 
pay money t» a father in consideration of his giving his ohild in mar- 
riage would be considered as being against public policy, and weuld 
not he enforced. It is no doubt true, however, that the Asura form 
of marriage, which is legal among the lÜwer castes, is nothing more 
than the purchase of a wife from her father by the husband, It has, 
therefore, been contended that so long as such a form of marriage is 
permitted, payment of money to the father of a boy or girl cannot be illega] 
and must Ba enforced, I agree, however, with Mr. Justice Scott in thinking 
that this argument is not well founded,for though the Asurg form of marriage , 
when actually performed may be recognised as valid, it does not follow 
that an agreement for such a marriage would be legally enforced 
I think, therefore, that though the money if actually paid to the father in 
consideration of the marriage cannot be recovered back when once the 
marriage is solemnixed, it by no meang follows that a suit to recover the 
money, where it has not been paid, would lie.” 

The only case in the Allahabad High Oourt, which touches the present 
question, is the case of Baldeo Sahat v. Jumpa Kunwar (3. It was found 
in that case, that the parents of the girl, “without any regard for her 
happiness and welfare, caused her to emter into an utterly unsuitable 
marriage, in consideration of & Monthly maintenance from the son-in-law, 
The Court held, follówing the view of the Madras High Court in Viewana- 
than ve Samingthas (supra) that the ggPeement was oppossH to publiq, 
polioy and oould not be enforoed. 
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The question came up for decision before „the Calcutta High Court in 


the recent case of Bakshi Das v. Nadu Das (1). In that case, the plaintiff 


sued for the recovery of money advanced to the defendants and also for 
damages, on the allegation that the latter agreed to give their sister in 
marriage to him and he agreed to pay them Ra, 1903 as pan money of 
which Rs, 135 was paid in cash and the balance was stipulated to be paid 
on the day of marriage and thatthe defendants broke the agreement 


and married their sister to some other person. The defendants denied 


the agreement and the alleged payment of money by the plaintiff. The 
lower appellate Oourt found both the agreement and the alleged pay- 


ment to be true and granted the plaintiff a deoree, for the sum advanced. 


and damages. The contention in the High Court was that the contract was 
opposed to public policy and was not legally enforceable. All the autho- 
tities on the subject were exhaustively reviewed by Mr. Justice Mookerji 
and the learned Judge held that, in the circumstances of the case, the 


* plaintiff was entitled to recover. The learned Judge also expressed the 


opinion &hat the view of the Madras High Court in Viswanathan v. fwami- 
nathan, appeared to be an eminently reasonable one, as it had the merit of 
affording ample protection against such contracts as were Mischievous in 
theft consequences, and at the same time of not interfering lightly and 
unnecessarily with freedom of contract. It was further held in the case that 
if one of the contracting parties alleged that the agreement wab opposed to 
publie policy it was for bim to set out and prove those special circumstances 
which would invalidate the contract. 

Up to this: point the discussion has been limited £o the case of agreements 
in favor of the parent or guardian of one of the parties to the marriage. It 
now remains to opngider the question of the validity of agreements in favor 
of third persons acting as match-makers. As already observed, such agree: 


‘ments are, under the English law, utterly void (vide Hermann v. Charles. 


worth, supra). In regard to such agreements, the English rule has been 
rigidly applied by the Indian Courts. I have to refer to only two Indian cases, 
which bear on the present questiqn. The first case is that of Pitamber v. 
Jagjwan, Already cited. ‘The contract in that oase was for payment of 
«poney toa third party, the headman of a caste, for the negotiation of a 


marriage. Mr. Justice Scott, applying the English rule, held the contract to " 


be immoral and opposed to public policy and consequently void under s. 23 
of the Indian Contract Act, and also observed that marriage brokers should 
not be given a legal status suchas wdultl enable them to enforce their 
contracts at law. The other case to be considered is that of Vaithyanatham 
v.ffangarfies (2), decided by tha, Madras High Oougt. The plaintiff i in 
„that case, undertook to procure a girl for defendant's wifé and defendant 
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agreed to pay plaintiff Rs. 50 on account of his wages, The plaintiff 
having selected a girl and got her married to the defendant, sued for the 
recovery of the sum agreed to be paid. The Court (Muthusawmy Ayyar 
and Best JJ.), applying the Faglish rule as stated in Hall v. Potter, and 
the principle of the decision in P4tamber v. Jagjivan, held the contract to 
be void, as being contrary to public policy. The case of Viswanathan v. 
Swaminathan was distinguished, as that was the case of a payment to be 
made to the father of the girl and not to a third party. Muthusawmy Ayyar 
J. expressed the opinion that the Asura form of marriage was valid, as it was 
in accordance with established usage and the learned Judges thus observed 
as regards the validity of the agreement in question. “It is true that there 
are ohild-marriages in India, but the prevalence of such marriages appears 
to me to require, rather than exclude, the operation of the rule designed to 
prevent the possibility of deceit on parents, as well as on either party to 
the marriage. In the absence of an established usage to the contrary, I 
see no good reason why an additional evil should be engrafted in this 
country by ignoring the rule of publio polioy and aocording a legal status 
to marriage brokers by a supposed analogy to Asura marriage. I would, 
therefore, rest my decision on two grounds, viz. that the justice of the 
rule of public policy is open to no question, and that no estabMshed 
usage preoludes its application except in the case of a money payment 
agreed to be made to the father of the girl fn the Asura form.” 

From a review of the authorities on the subjeoj, we find that-the follow- 

ing rules are deducible :— 

(1) An agreement to remunerate a third person acting as marriage 

; broker, in consideration of negotiating a marriage, is contrary to 
public policy &nd cannot be enforced, 

(2) An agreement to pay money to the parents or ^ guaidiau of a bride 
or bridegroon, in consideration of their consenting to the marriage, 
is not necessarily immoral or opposed to publio poliey. Where the 
parents of the bride, without seeking her welfare, cause her to enter 
into an unsuitable match, in consideration of a benefit secured 
io themselves, the agreement by which such benefit *is secured is 
opposed to public policy, and ought not to be enforced, » 

(3) When the agreementto pay money go the parents or guardian is, 
under the circumstances of the oase neither immoral nor opposed 
to public policy, it will be enferced. and damages also will be 
awarded for breach of 5t? 

(4) « A suit will le for the recovery of the value of ornaments eto, given 

e to an iptended bride or bridegzben, and also of any Bum aogialle 


* paid to the parents or guardian in pursuance of-an agreement, if 


* * the contract is broken and the marriage does not take place, 
e 
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(5) If one of the contracting parties alleges that the agreement is 
' opposed to publio policy, it isfor hint to set out and prove those 
e *pecial circametances which would invalidate the contract. 


RECENT ENGLISH CASES, 


BANXER— Cheque —Forged indorasment— Payes— Fictitious or^ non- ` 
egisténg Person” — or Intention of Drawers—The drawer of a cheque 
induced by the fraud of W., drew the cheque to the order of K., an existing 
person, and intended him " be the payee. W. forged K.’s iudorseient: : 
and paid fhe cheque into his own account at his bankers, who received the 
amount of the cheque from the drawer's bank: Held, that the drawer could 
recover the amount of the cheque from W.’s bankers. North and -South 
Wales Bank, Ld. v, Maobeth. North and South Wales Bank Ld v. Irvine. 
(1908, A. 0. 137). 

Onanrry—G4/t for Relief of indigent bachelora aud widowers— 
Uncertasnty, A testator by his trust disposition and settlement directed 
his trustees to “ employ the whole residue of my estate in instituting and 
carrying on à scheme for the relief of indigent bachelors and widowers of 
whatever relizicus denomination or belief they may be who have shown 
practioal sympathy either as amateurs or professionals in thé pursuit of 
science in any of its branches, whose lives have been characterised by 
sobriety morality and mdustry, and who are net less than fifty-five 
years of age, or of aiding any scheme which now exists or may be in- 
stituted by others for that purpose.” The next-af-kin contended that the 
bequest was void for uncertainty :, Held, that the bequest was not void for 
‘uncertainty, for the’ trustees, or failing them. the Court, would find no 
difficulty in givink effect to it. Weir v. Orum-Brown (1908, A. 0, 612.) . 

FrLATS— Negligenoe— Dangerous Premises—Building let out in Flate— 
Stairoass in Possession of Landlord—statroas not lightsd—Landlord, 
Liability of. to Persons other than Tenants—Absenos of any Undertaking 
to light Statreass. The defendant was the owner of a building, the difer- 
ong floors of which were let by him as separate affices to different tenants, 
the staircase by which access tg them was obtained not being let, but re- 
maining in the legal possession ot the defendant, The agreements, for the 
letting of the offices respectively centained no provision with regard to the 
lighting of the staircase. The tenants resfhe8tively had gas lights on the’ 
landings outside the entrances to their respective offices, which were sup- 
plied with ga@rfrom their own meters, and the practice was that each tenant 
on leaving his office for the night turned off his own light, but it did not’ 
appear that there was any agreement between tho defendant and: the 
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tenants that they should light the staircase. The plaintiff, who was in the 
employ of one of the tenants, upon coming down the staircase from his 
employer's offices on an evening in March at 8,15, when, all the l& hts 
having been put out, the staircase was in darkness, failed to find his way 
out through the streét door into the street, and going further down the 
stairs towards the basement, fell through a door opening upon a flagged 
courtyard at some distance above the level of the flagstones. This door 
was used for hoisting goods into and out of the building. In an action 
brought by the plaintiff against the defendant in respect of injuries iesult- 
ing from the fall :— Held, that there was no duty towards the plaintiff im- 
posed upon the defendant to light the staircase, and consequently the 
action was not maintainable, Huggett:y, Miers (1908, 2 K. B. 2789. 

LANDLORD AND TsNANT—m4aniiary House—Negligence of landlord 
—Righi of wife amd children of tenant to claim Damages for Ilinesa, 
In Scotland, as well as in England, the wife and children of the tenant of 
a dwelling-house are not entitled to recover damages from the landlord 
for loss and injury through illness caused by the insanitary state of the 
premises, inasmuch as they were not parties to the oontract of tenancy. 
Cameron v. Young (1908, A. C. 176). 

TaaMwaYs—Nuisanos— Üreosote used in paving road—Tramwoy "com- 
pany—Dargages to Plants in adjoining, Land—Knowledge— Statutory 
Authority—Kuceptional use of Land. ‘The defendants, a tramway com- 
pany, who were by their special Act under an obtigation to pave certain 
parts of a road, on which their tramway was laid, with wood paving, used 
for that purpose wood blocks coated with oreosote. The fumes given off by 
the creosote injured plants and shrubs belonging to the plaintiff, a 
market gardener, whose premises were near the roade Where was another 
kind of wood paving in use which the defendants might.have used, and 
which could not have caused injury to the plaintiff’s plaints and shrubs. 
In an action by the plaintiff in respect of the damage caused as above 
mentioned, the jury found that it was reasonably necessary for the 
defendants to pave the road as they déd according to their knoyledge at the 
time, but that in the light of the evidence given at the trial it was not 
reasonably necessary: Held, that the defendants were not authorixedeby 
their special Act to use the particular knffof wood paving which they 
had used, and that, although they did not know that the use of oreosoted 
wood might cause damage,agd,were notguilly of negligence, they were, 
upon the principle laid down in Fletcher v. Rylands, (1886) L. R. 1 Ex. 265; 
(1868)*L. B. 3 H. L. 330, liable to the plaintiff in respect of tho damage 
sustained by Mim. ° West v. Bristol Tramways Company (1908, 2 K. B.à4).* 
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Real Property. By ALFRED F. Topham LL. M., of Linooln’s Inn. Barrister- 
at-Law. Loxpon: Butterworth & Co., 11 & 12 Bell, Yard, Temple Bar. 
1908 Demi 8vo. Pages xxiii and 341. Price 12s. 6d. 

NotHine puzzles an Indian student of law so much as the English law of 
real property. It differs widely from our own land systems, as well as those 
obtaining in othôr “countries, It is founded upon ancient rules and for- 
malities invented to suit a society in which writing was almost unknown and 
land was by farthe most important form of wealth, Many of the formalities 
and abusps of the earliar law have however heen swept away by statutes 
enacted during the last deventy or eighty years, Consequently, in this book 
which is solely intended for the use of students, the outlines of the modern 
law of English Real Property are clearly and tereoly stated in a series of pro- 
positions followed by explanatory notes. The arrangement of the whole 
subject must appeal specially to students of law, to whom we oan recom- 
mend no better text-book on the English law of real property. 


The Disedses of Workmen. By T. “Lusoy, M. D. and R. Hvpz, M. R. C, 8. 
Lonpow: Butterworth & Oo., 11 & 12 Bell Yard, Temple Bar. 1908, 
Demi 8vo, Pages viii and 111. Price 4e. 

In England and elsewhere the position and protection of workmen is 
becoming & theme of prime importance. We find in the early history of 
civilization that they were classed with property, antl very many incidents 
of the latter applied to them. Gradually they asserted their independence : 
and we have now a series of statutes enacted for their betterment, The last 

* of these is the Workmen's Compensation Act, 1906, which places for the first 
time a heavy liability upon employers engaged in dangerous trades, in 
respect of the disablement of their workmen by diseases incidental to, and 
arising out of, their employment. These diseases are catalogued in the pre- 
sent work. Each disease occupies a separate section, which gives its 
description, mode of entry, symptomg and distinguishing characteristics. 

The volume will be useful to those members of legal and medical profes- 

sians who have to deal with this olass of cases. 








The Code of Civil Procedure (Act V of 1908). By O. V^ VisvawatHa BAs- 
TRI, B.A B.L, District Munsifg MADRAS : Ananda Steam Press, 1908. 
Demi 8vo. Pages 114, li, 818 and 166.¢ « 

The new Code of Civil Procedure was passed in March last, It is to come E 
to panes the lat of Januar] 1909. The appearance of the new i 
i Oode as stimulated the.energies of many a commentator, Qhite a numbez y 

of ‘editions has been announced : and many of tĦem are in various stagps of 
~. Progress. To,Mr. Sast#i belongs the credit of launching his commentaries 
4 
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first into the field : and his book will assuredly reap all the advantages that 
the first publication of the kind is entitled to; have. But his olaims to.our at- 
tention do not reat on this adventitious circumstance alone, The comméhta- 
ries are very carefully prepared. The cases underneath each section and 
rule are conoisely suntmarized and intelligibly arranged into suitable groups 
each of which is headed by a caption printed in heavy type. The cases are 
collected from the official as well as private series of reports. Speaking 
generally, the volume is well prepared, well indexed ang wel! printed. 


NOTES OF CASES. 





A. Os. J. 
[ The importasi ones will be fully reported hereafter. | 
[ Cor. Soott O. J. and Macleod J. | *1908 
(Cr. Bev. No. 97 of 1808). T 
Penal Code (Aot XIV of 1860), Secs. 411, 414—Charge for offences—Practioe Alay 38. 
and procedure. TarPrEOR 
There cannot be separate convictions and sentenoes under ss. 411 and 414 v 


of the Indian Penal Code in respect of the game transaction. Tho charges Yasnwarr 
under. these sections should ordinarily be made alternatively, and not  *—— 


cumulatively. 
Mr, K. N, Koyaji, for the &ooused. : i : 
[ Cor. Soott C. J. and Macleod J. ] A. Cr J. 
. ( Oriminal Raf. No. 35 of 19089) 1908 
District Polos Act (Bom. Act IV af 1890), Sees, 3 (0), 61 (i)—Sireei— vv 
Gambling in a sirest—Platform appurtenant to a house. . May 88. 
A platform which is not a street but is appurtenant to the house of a ENPEROR 
private individual and to which the publio has no rightof access is nota — e. 
street within the meaning of ss, 3(«)and 61(i)of the Bombay District Rauz 
Police Aot, 1890. 2 Supxan . 
[ Cor, Scott O. J. and Knight J.] : 
(8. A. No. 444 of 1907.) AO. J. 
Municipality— Water oonnection—Rules framed by the Municlpality—Oon- 1908 
struction of the rules. de 
The plaintiff, the owner of & house in Surat, took in 1898 a water connec- Juns 10. 


ion from the main pipe laid by the defendas Municipality. Under the — —— 
rules he was chargeable with one rupee a month for the water supplied to Sorar Orry 
. him and the condition was thet his house was not to be inhabited by Mumomrse 
more than three families, The defendant Municipality made a newsetof LUT 
rales in 1908, under which they called upon the plaintiff to take a separate m v. 
water connection for one of the families livingsin his house: and they TEAM 


threatened to out away the conneotienein cise of non-compliance. The aia 
plaintiff broughé this suit to restrain the Municipality from so doing: 
Held, What under the rules so long as the plajntiff occupied a house nag, 
inhabited by moratham three families, he was entitled to the water supply e 
which he had already enjoyed. e 
Mr. L. A, Shah, for the appellant. : 
Mr. V. G. Ajinkya, for the respondent, * " ; 
. é e j - 3 
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[ Cor. Scott C. J. and Knight J.] 
(Ofeil Application No. 381'0f 1907). 
Civil Procedure Code (Act X!V of 1882), Sec. 373— Withdrawal of suit— 


Withdrawal im appeal—Change ix substantive law during progress of a suit—. 


Law applicable to the suti—Dekkhan Agriculturiss’ Relisf Act (XVII of 
1879), Secs, 12, 18. ; 

. Early in 1905,a redemption suit was filed in the Subordinate Judge's 
Court at Thane. The Dekkhan Agriculturists’ Relief Act was extended to 
the Distri@ in Auguat 1905. At the trial, the Subordinate Judge took the 
accounts of the mortgage upon the footing of the application of as. 12 and 
13 of the Act and gave the plaintiff the benefit of those provisions, There 
was an appeal: and whilst is was pondingthe case of Paimabibi v, Ganesh (1) 


was decided. The plaintiff then seeing that by reason of the above ruling , 


the defendant's appeal was likely to auoceed, applied to the Court for 
leave under s, 373 of the Code of Civil Procedure to withdraw the sult 
with liberty to file a fresh suit upon the same cause of action, in order that 
he might in the fresh suit obtain the benefit of as. 12 and 13 of the Act. 
This was allowed. 
* Held (3) that the Judge in parmitting the plaintiff in the stage of appeal 
to withdraw the auit with liberty to file a freah suit under s. 373 of the 
Civil Procedure Code, and thus geb the benefit of an alteration in the sub- 
atantive law, acted without jurisdiction- 

Held, (3) that the guit should have been tried upon the. footing thes the 
Dekkhan Agriculturisty Relief Act had no application between the parties, 

Where the law is altered when asui$is pending, the law which existed 
when the sult was commenced must decide the rights of the parties, 

The Gujrat Trading Co. v. Trikamji Velji (2) followed. 

Mr. P. P. Khare, for the applicant, 

Mr. N. M. Samartà and Mr. V, G. Deshpande, for the opponent, 


e e  [Cor. Scott C. J. and Ohaubal J.] 
å (Or. Bev. No, 11D of 1908), ; 

Criminal Procedure Code (Aci V of 1898), Sec. 247—Summons cass—A batnoe 
of oomplainaxi— Order of “ struck off" by Hagistrats—Seoond  oomplaint— 
Order qf aoquittal and disoharge— Practice and prooedure. 

A summons case was, owing to the abzence of the complainant, ordered 





B.E. DusasH i be struck off by the Magistrate, under s. 247 of the Criminal Pr ocedure 


— 


Code. A fresh complains was filed; hni the Magistrate acceded to the 
argument that he could not entertain it as he had already once passed an 
order under s 247 in iie caso ; and acquitted and discharged the accused, 

Held, that neither order was correct in form. The Magistrate was noi 
entitled under s, 347 to record the order ‘‘struok off," nor was he in a case 
which he had not tried, entitled to secard the order of acquittal on the 
second complaint. The most he could do would be to record an order of 


wlischarge. n . 
Mr, R. R. Desai, for the applicant. |. on Ja 
Mr. Weldon, with Messrs, Payns & Co.. for the opponent. ae 


(1) (1807) 9 Bom, L. B. 917. (3)(1867)8 Bom. H. O, 45, e e 
©, o 
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. 
(Cor, Soott C. J. and Knight J.J 
(Cr. Apple, for Rev. No. 31 of 1908), 

Village Police Aci (Bombay Act VIII of 1867). Secs, 6,1i1A—Police Patil— 
Judicial proceedings before ths Police Patil—District Magistrate’s power to 
transfer the oase to anotheg Court—Transfer of case—High Cowrt—Superinion- 
dence— Liters Patent, Cls. 26, 37. 

The duties which are enumerated in s. 6 of the Villege Police Act 1867, 
appear to be the executive duties of the Polioo Patil: they are duties im- 
posed upon him quite independently of the authority which he has given 
to him under s. 14 to try and punish in cases of petty assault and abuse, 
The authority given to him by s. 14 is a judicial and not an executive 
authority. Section 6, therefore, does not justify the District Magistrate 
in stopping the judiolal proceeding which is already in progress before the 
Police Patil, 

Apart from the power expressly oonferred.by the Act upon the Magis- 
trates in that oonneotion, the only right of superintendence over the 
judicial functions of the Police Patil created by the’ Village Police Act, is 
vested in the High Court by clauses 26 and 37 of the Letters Patent," 

Mr. K. N. Koyaji, for the petitioner. 

Mr. Nilkanth Aimaram, for the opponent, 

Mr, G.'8. Rao, acting Government Pleader, for the Crown. 


[ Before Mr. Justice Maoleod. ] 
(Ra ferexcs No. 32 of 1907), 

Land Acquisition Aot (1 of 1894)—Compensation—Aipdes of ascertaining com- 
pensaiion—Swrveyor’s opinion— Practice as to surveyors evidenos—Valwue of 
Srontage land bears proportion io the depth—Relative values ef each—Hypor 
thetioal schame, value of, in determining compensation— Value of the whole, how 
derived f rom valus of part—Collector’s award tohen disturbed, 

In cases where the valuation cannot be based on what the property is 
producing at the time of the notice nor are there any recent sales of the 
land to guide the Court, the market value must be determined by =e of 
similar land in the neighbourhood, 

' The owner in claiming compensation oan seek to prove either “what the 
plot would fetch if sold in one block, or what isthe present value if he 
plotted out the property and sold it in lots. 

In arriving at the valuation, the Court cay, in addition to the evidence 
of sales, be guided by the opinions of surveyors, though 14 is necessary tb 
distinguish opinion from argument, . i 

The practice which has grown up in references under the Land Aoquisi- 
tion Aot, 1894, of surveygrs making long reports en® furnishing copies to 
the opposite side beforehand is open to grave objection. A surveyor’s opi- 
nion by itself is good evidence. What value th@ Court will pat on it de 
pends entirely on the effect of the croM-examination; but there is no res- 
son why the witness should himself provide the materials for his cross- 
examination, It will save the time of the Cogrt if a surveyor prepares a 
concise deacriptiog of the property to be valu ; bus he need not add any- 
thing more exoept his opinion of the value and if he does give his reasons 


_ they must be based on facts and fot on hypothesis. 


When determining the value of frontage land the depth is f question o£ 
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supreme importance. What is ajsuitable depth must primarily depend on 
the character of the buildings in the locality. 

The value of a building frontage must depend on the higher rents thet 
can be obtained for the shops:-or rooms facing the street and as the pro- 
portion of these rents to the lower rents of the pack rooms decreases so 
does the value of the whole frontage Iand decrease. 

It cannot be.too clearly laid down that under ordinary circumstances 
the value of an income producing property depends on its income irres- 
peotive of ite cost ; and thas capital when once invested in land and build- 
ings cannot be apportioned between them so as to give the market value 
of each. 

It cannot be taken asa hard and fast rule that back land must be worth 
half the frontage land. 

Evidence of hypothetical building schemes is irrelevant to the question 
of finding the market value of land. Ibis difficult to suppress the belief 
that seems to exist almost universally amongst surveyors in Bombay that 
market value can be ascertained in this way. The belief that an hypothe- 
tical scheme can bea guide to market values ascertained by other means 
ig equally fallacious. 

Invalüing the land asa wholeit would not be correct to add up the 
retail values of the parts as derived fram the instances of sales of small 
plots without making some deduction both on general principles and 
because the wastage must be greater than in those instances from which 
the retail values have been deduced. 

The Oourt would be slow to differ from the Collector's offer on a 
matter of & few rupeesexcopt for very strong reasons such, a8 an error or 
a question of principle. 

Mr. Kirkpatgjok, for the Government, 

Mr. Robertson, for the claimant, 


e 
[Oor. Batchelor and Knight JJ.] 
(Oriminal Reference No. 19 of 1908). 

Criminal Prosedure Code ( Aot V of 1898), Beo. 307—Sessions JVulocdenges 
Difference between Judge and jury— High Court not confined to points of differ- 
excep but can consider the whole oase —Penal Code (Aoi XLV of 1860), Soo, 
395— Dacoity—Essontials of the offence, 

In hearing a case which is referred to the High Court under s. 307 of the 
Criminal Procedure Code, the Court is not to be confined to points of differ- 
ence between the Judge and the jury; but the whole caso is thrown open 
$o the Court; and it must be decided after giving due weight to the 
opinions of the Judge and the fury. 

The easentikls of the offence of daooity are that the theft should be per- 
detrated by means either of actual violence or of threatened violence, The 
threatened violenoe Ma? be implied in the conduet and ‘character of the 
mob. Itis noi necessary that the force or manace should be displayed by 





any overt act. It cannot‘assist the accused or reduce the gravity of their . 


offence that no actual hurt was cated ; for the reason that no one dared 
to resist the overwhelming show of force which was sufüoient to terrify 
"and did in fact terrify those whose business it was to protect the ‘property. 
p Mr. Inverarity and Mr. Robertson, with Mr. Nilkdkth dimaram,® for ane 


complainant, 
'* Mr, R. D. N. Wadia, with Mr, C. A, Rele, for the accused, EA 
* Mr. G, & Rao, acting Goveriffnent Plesder, for the Crown. : 
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| OUR NEGLECTED SANITARY LAWS.. 





By J. A, SaypAaNnA B. A. LL. B. 





I? the magnificient codes of law, which are the’ pride of British India, 
there exist ample and comprehensive provision, for the enforcement of 
the most advanced principles of sanitation both by public bodies and the 


people. But so apathetic and indifferent are the publio on this most vital. 


point of public health, that the laws are honoured more in their breach than 
in their observance, The state has provided n well organized machinery in 
the shape of Municipalities, village Boards afd Committees of Local Boards 
to carry on the provisions of law. But few of them realise the importance 
of sanitation or they are reluctant to inflict the hygienic laws on an un- 
willing public, with the result that not afew of these laws have become 
practically a dead letter, nay generally forgotten, If there was, however, 
ever a time when they required being enforced vigorously, jt is now, when 
plague, malaria, enterio and other epidemios, make such ravages every 
where, Quarantine, evacuation, disinfection surveillanoe and other such 
measures can at best touch only the very fringe of the devastations com- 
mitted by these diseases. Many of them are at best vexatious restrictions 
on the liberties of the people and checkg on traffic, which cannot be indefl- 
nitely prolonged. To go to the root of the evil we must start on &'systematic 
and comprehensive sanitary campaign, eee the hid of the law wher, 
it is needed and can be availed of. 

What then are the Jaws whose object is Ie maintain efficiently high 


. hygienic conditions! First, the Indian Penal Code (Chapter XIV) em- 


braces some very important jrihoiples of public health based on the 
maxim, ‘Do unto others as you would be done by”; it provides for penalties 
for the following age or omissions, vis., (M public nuisances, that is hs 
aots or omission causing or likely to cause common-injary or danger to 

healthof the public or people in EE ayoling. in the vicinity ou 
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adulteration of food or drink intended for sale (3), sale of noxious food or 
drink (4). adulteration of drinks, and (5) sale of adulterated drugs. The 
Orihinal Procedure Oode (Chapters X & XI) enables Magistrates upon 
police report or other information to take some vary simple summary 
measures to stop ot abate such nuisances. It is rather a sad commentary 
on these hygienic laws that they have seldom played a part in our criminal 
Courts and commentators find little to draw upon in the ruling of High 
Courts. -> se 


The Bombay Village Polics Act, 1867, and the Bombay District Police . 


Act of the same year (ss. 32 & 33, which have been left to stand by the 
new District Police Act of 1890) enjoin on the public some very important 
duties in the interests of public health. Village Police Patel, duly autho- 
rized, have powers to punish breaches of these laws by villagers on their 
own premises as well as public roads or places, with alight penalty and 


e abate the nuisances. Under the District Police Act of 1867 severer penalties 


can be inflicted by Magistrates for such offence. They have also powers to 
insist off villagers and townspeople the duty of clearing wastes or common 
lands of prickly pear or other rank vegetatian or any nuisance, and on 
defgult to cause this to be done at publio cost and levy the charge from the 
defaulters. They can also issue orders in respect of land in or near towns, 
villages, or dwelling places, er in or near public roads end taoroughfares 
for the prunning of hedges as also the removal or prunning of prickly pear 
and other vegetation, tif unchecked growth af which is likely to be injuri- 
ous to health. 


In the Bombay Village Sanitation Act, 1889, provision is made for 


. cresting Village Committees or Boards with powers to make regulations 


aia 


for procuring and preserving an adequate supply of pure potable water, 
cleansing the streets and open spaces, preventing accumulation of offensive 
and noxious matter and abating nuisances in villages. The oost of the 
measures is to be met with from afund made up of voluntary subsoription 
of the villagers, which may not be more than half the local cess leviable 
from them and contributions made by Local Boards. How little attention is 
paid by Village Committees and Boards and L^oal Boards to the improve- 
ment of the sanitation of our yillages, can be easily realized by visiting the 
interior of some villages, Rot merely the main foad but the gullies 
andthe rear portions of the gompounds of the houses in them! The 
first inclination even of a Bombay citimen accustomed to the worst city 
smells will be to bolt away for his life, which he however feels bound to 
check on nding the philosophia. indifference with whioh the aléfactory 
faculties of & mofussil officer, His companion, regards the aweful stench. The 
latter is most zealous in punishing other miner offences and in exacting the 
oe but the thought of insisting onethe villagers obeying the most qle- 
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mentary sanitary laws which they disobey never enters his brain. ; 

It is unnecessary to dwell at length on the elaborate provisions of our 
Municipal Codes for protecting the health of towns. To mention onl} the 
new Bombay District Municipalities Act of 1901, it must be recognized to 
be a master-piece of ‘sanitary legislation, provisions in which would enable 
Municipalities to maintain the highest standard of hygienic conditions 
within Municipal areas. 

From the above review of statutory law, itis not djfigult to see that, if 
Indian sanitation suffers, it is not from the want of ideal laws and machi- 
nery for working them, Improved water supply and drainage works, 
which will cost large sums of money, are needed in many places. But our 
habits of life and the publio spirit of the leaders of the people adtits also 
of much improvement to meet the serious situation. What is lacking is a 
properly devéloped sanitary conscience, a due appreciation of the spirit of 
our hygienic laws. “Sanitas sanctatum omnia sanitas,” is a true as 
“Vanitas vanitataium omnia tanitas.” Until and unless we learn to” 
recognize the importance of this worldly wisdom aa well as of the spiritual 
wisdom, and to obey in a cheerful spirit our laws of health and enforce 
obedience to them from others our Sanitary Salvation must be regarded as 
an idle dream. j 





GLEANING.. . 


e 
Limericks and Lotteries. 
D is, of course, difficult to form from a newspaper report— necessarily 
prepared somewhat hastily for immediate publioati»n*——a reliable con- * 
clusion as to the legal effect of a particular decision; and it not unfre- 
quently happens that judgments when revised by their authors prove not 
to be so far reaching and sweeping as they appeared to be when first read 
in the columns of a newspaper. So far, however, as we can judge from the 
reports already published of the recemt case of Blyth v. Hutton and Com- 
pany, the Court of Appeal have arrived at a decision, which will canse 
considerable trouble to the olass of journal which has been exploiting 
the modern craze for, competitions, and œe especially competitions of 
the “limerick” kind. Probably many of our readers will have -noticed that 
early in the year, in reply‘tos quostidh in the House of Commons, the 
Under Secretary for the Homé Office stated that “the Commissioner of 
Police kad for some time given his attention to the question of limerick 
competitions, and he was advised that Proceedings could n& be tgken e s. 
&gainst the promoters with any hope of success under the Lotteries Acj. 
When fraud had been suspected, the police, who had not access to the offices 
. . ° se 
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where the competition was conducted, had been unable to obtain the evidence 


which would be necessary for a prosecution. The whole question of this 
andÉsimilar newspaper competitions was, however, receiving the careful 
consideration of the Government.” It vould appear now that the Govern- 
ment may reasonably postpone any further consideration of the troublesome 
question until police inagistrates and divisiomal courts have devoted some 
time to the consideration of the Court of Appeal’s latest decision. 

The facts of the »ecent case can be stated very simply. The defendants 
advertised a limerick competition in a newspaper owned by them ; the first 
four lines of a stanza were printed, and prizes were offered for the most 
appropriate suggestion for a fifth (and concluding line), 3001, being offered 
“for the best line.” The plaintiff sent in his effort, and in due course read 
an announcement that the 3001. had beea adjudicated to a certain indivi- 
dual in respect of a line identical with that suggested by himself, There 


upon, he commenced an action claiming 300L, or at any rate in the alter- 


native one-half of that sum. Upon the question of fact the jury found that 
he had sent in a line identical with that suggested by the fortunate winner, 
and also that he had duly complied with the various conditions, and upon 
this finding the question of legal ‘liability was argued before Pickford J, 
The defendants relied upon the fact that the plaintiff had, as a competitor, 
signed the following condition—»“ I agree to abide by the decieiqn published 
in , and to accept it as final, and I enter only on this understanding, 
and I A to the cond®ions printed on this page.” Amongst the condi- 
tions so printed was one to the effect that “we car? enter into no corres- 
pondence whatever appertaining, to the contest, and the editor's decision 
must in all cases be accepted as final." Ultimately, Pickford J. gave 





* judgment for the def€ndants, on the ground that the plaintiff had agreed to 


accept the decision of the editor as final. From this judgment the plaintiff 
appealed, and appealed unsuccessfully; but we doubt whether the defend- 
ants have derived much satisfaction from their victory, and whether they 
{and other newspaper proprietors) are not regretting that, when the 
plaintiffs bene fides had been established by the jury’s finding, his 
claim was not met liberglly, if only as a species af advertisement for future 
competitions, In the Oourt of Appeal there was an interesting discussion as 
to how far such a condition as that referred to above ix fact left the editor 
absolute master of the situation ; qhether his decision was to be final only 
gs tothe best line and not also as to the person entitled to the prize ; and 
whether even as to the best line his decision was absolutely unfettered ; 

but having gegard to the course which the oasa took, it became anneo- 


"U-""ogsa?y to rely upon either of*these points, At an e&rlyestage Of the 


hearing the Court took the point that the whole competition was a lottery? 
The plaintiff, of course argued to the eqntrary, and so did the defendants, 


e 
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who naturally did not wish to succeed on a point which might be prejudicial 
to future business, Nevertheless, without any assistance from counsel in 
support of the "lottery" view all three Lords Justices oame tothe fon- 
olusion—and appareptly without any hesitation —that the particular com- 
petition was a lottery, and that the plaintiff's action would not lie. 

As wo said before it is difficult to say for certain how far this deoision 
goes, and how far it may prove to be of general application, especially as 
the case was complicated by the offer of a number of consolation prizes 
which were admittedly to be distributed more or less at random, Apparente 
ly, however, the Court had in view two points: in the first place only ten 
pl were to be taken to consider the merits of the various contributions, 

of which 60,000 were said to have been sent in; and, seoondly, jfi such a 
competition there oan be no recognised standard by which the editor can de- 
termine which is the best line. Vaughan-Williams L.J, is reported to have 
said thst “ it seemed to him to be plain that, though it was sought to make 
the scheme appear a scheme for a competition to be decided according to" 
the merits of the lines, everyone must have known that it was impossible for 
any such scheme to be carried out. It must have been anticipated that there 
would be a very large number or competitors; and notwithstanding the 
assuranoe that every coupon would be carefuly examined by a competent 
staff, it was gnpossible that the editor should really make s, selection of the 
best line according to any real comparison of the lines one with another. 
Such an operation, if really carried out, would have. oocupied months, and 
not merely the few days which were in fact allowed. Ho, therefore, came 
to the conclusion that what was contemplated by every one who read this 
advortisement, and by those who issued it, was that the editor would really 
have an arbitrary unfettered ghoice as to who should b»declared the win- e 
ner of the competition, and that the winner would be:selected not according 
to merit, but according to fancy or to some temporary rule whioh the editor 
might choose to adopt.” Fletcher-Moulton L. J. agreed generally, and 
Buckley L. J. said that when he considered “ the soheme as a whole, and the 
circumstances under which it was to bescarried out, " he'also regarded it ag 
a lottery. It would seem that the point (apart from the consolation prizes) 

e to whioh most importance was attached was the impossibility of properly 
considering all the captributiona in the timg ellotted. Doubtless promoters 
of future competitions will take care to stipulate for a pesado f longer 

/ time than that whioh the defendants had alfowed to their editor; but “‘teason. 
able" time is a question of fact °as to whioh quot homines tot. sentenisos, " 
and as to which courts are slow to interfere with the finding of justices, and 

. we imagine tha, prompt awards contribut ponsiderably to tho" success of “mmm + 
sfich competitions. It is, however, by no means clear that the Oourts wore 
satisfitd that there could be any real decision acogrding to merit in an 
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ordinary limerick competition, A line which to one man may seem excellent, 
may to another appear inferior and pointless, In fact there is, and can be, 
no fecognised standard, and everything must depend upon the umpire’s ideas 
as to what is humorous or of literary merit, The difficulty, of oourse, is to 
draw the line at some point between the bona fide prize essay submitted to 
the Judgment of eminent critics, and the one word offered es a solution of a 
“missing word” competition. The former competition is obviously not in 
the legal sense & lattery; the other has been held to be a lottery (Barclay v. 
‘Pearson [1893] 2 Ch. 154)on the ground that where many words would be 
appropriate, an arbitrary selection must be made. Probably the courts will 
soon be asked to decide that a 'missing-line" competition is equally a lottery, 
on the gfound that eight or nine words do not offer a reasonable opportunity 
of differentiating according to any recognised canon between the merits of 
different competitiors In the meantime competitors will not, we imagine, 
be encouraged by knowledge of the fact that a “winning line” may be over- 
locked by a competition judge, and that the civil courts will render him no 
assistante in his efforts to recover any prize which he may consider himself 
entited to.—Hachange, 


REVIEWS. ° 


The Law of Copyright +h Designs. By Lewis Epmounps, D, So., K, C., and 
HERBERT BENTWwIOH, LL. B. of the Inner Temple, Barrister-at-Law. 
Lonpon: Sweet and Maxwell, Ltd., 3 Chancery Lane, W, O. Second 
Edition. 1908. Roy. 8vo. Pages xliii and 488. Price 25 s. 

NEXT in importánóe to the subject of inventions and patents stands the 

law of copyright in designs. It is of much practical importance to the 

manufacturing and industrial undertakings of the country. The first and 
foremost object of a design is to specialize the identity of a particular 
manufacture or a vendible article in the mind of the buying public. After it 
has succeeded in securing this object; the originator of the design turns his 
attention to appropriate to himself all the advantages of the situation, and 
to see that none else is reaping any profits by any imitation of the design. 

The law of designs had to onduten England a hard struggle for its existence, 

In 1709 the first Copyright Act wes passed ; but it was confined to literary ~ 

«vorks alone. A quarter of a century lates followed the first statute for the 

protection of works of art, viz., the Hogarth Act of 1734. But it was not 

till 1787 that the same principle, was attempted to be applied to orfiamen- 
tal designs on articles of comuferce*(27 Geo. IU, c. 38).*Singe that date to 

1888, a series of statutes were passed for enlasging the scope of the pro 

tection afforded to copyright, All these, statutory provisions bayd flow 
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been repealed by the Patents and Designs Act, 1907, which came into 
force on the lst January 1908. 

The whole law of Copyright in Designs is admirably stated in the prebent 
work. It is divided inp two main parts. Part I deals with the law and prac- 
tice of copyright in designs. The method of statement here is much after 
the manner of an independent text book. The statute law and the case law 
upon the subject are fused into a series of concise and olearly worded propo- 
sitions, each phase of which is amply illustrated by plentiful references in 
the footnotes, The detailed discussion is 1eserved in the body of the notes 
which follow each proposition in all copiousness. This Pars resolves itself into 
twelve chapters and orystalyses into 205 propositions the whole law upon the 
subject. The second part contains an excellent commentary on sa. 49-99 
of the Patents and Designs Act 1907, that is, the portion of the statute which 
bears upon "designs." The Design Rules of 1908 are next set out with notes. 
The appendices reproduce the repealed Acts from 1887-1888; forms . 
instructions to persons who wish to register designs; list of orders in 
Council applying the provisions of the Acts to foreign States eto, * ` 

Unlike other books on law this volume appeals to a wider range of 
readers and it is not too much to say that it will be perused with pleagure 
and profit wherever the arm of British commeroo has extended itself, 





. e. 

The Civil Procedure Code, (Act V of 1898). By K. RHAMACHANDRA IYEB, 
B. A. B. L., High Court Vakil, Madras. MapRae:; 8. MunRTHY & Oo. 
305 Thumbu Ohett¥ Street, 1908. Pages 84, xxxvi, 46, 471 ovi and 61 
Price Re. 1. 

Tus handy volume deserves attention on the score of its very moderate 
price. It seems a marvel of cheapness, that a neatly frihited volume, with " 
a fairly good binding is offered at one rupee. The new Code is, as is widely 
known, split up into two divisions: the Act and the rules. The Act receives 
here a separate index: and there is a second elaborate index to both at 


the end, 
e. 
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NOTES OF CASES. 





The important ones will be fully reported hereafter. | 





[ Gor, Soott C. J. and Knight J. ) 
*( Sscond appeal No. 488 of 1907 ). , 
Easemeni— Right to light and air—Eassment enjoyed by a howse upon pro- 
porty tg be partitioned — Apparent and continuous casement, A 
The right of light and air enjoyed bya house standing upon property 
which is the subject of a partition, is at the time of the partition an appa- 
rent and continuous easement necessary for enjoying that house, asit was 


' enjoyed at the time of the parkition, and no party to the partition is entitled 


to commit any act by which the enjoyment of that easement would be in- 
tertered with. 

Mr. Manubhai Nanabhai, for the appellant. 

Mr. K. H. Kelkar, for the respondent. 





[Oor. Batohelor and Ohaubal JJ.) 
(Second appeal No, 568 of 1907). 
Hinds law—Widow—Adoption — Widow sucossding as a gotraja sapinda, 
A Hindu widow who succeeda to an estate (not her husband's) as a 
gotraja sapinda of the last male holder, cannot make a valid adoption. 
Mr. M. V. Bhai, for the appellant. e 
Mr. K. H. Kelkar, for the respondent. 


* 
[Cor. Batohelor and Chaubal JJ. ] 


! (Seoond Appeal No. 195 of 1907.) 

Hindu law—Sucoession— Illegitimate daughter—Shudrc. 

Under*H$ndu Jaw, the illegitimate daughter of a Shudra is not entitled 
to inherit in preference to the son of a divided brother, 

Mr. S. R. Bakhale, for the appell ant. 

Mr. K. A, Talyarkhan, for the respondent. 








[Oor, Soott C. J. and Knight J.] 


NL (Oriminal Revision No. 74 of 1808).) 


Criminal Prodsdure Code (Act V of 1898), Sac, 195 (6) —Sasction —Lapse of 
timo—Estengion of se P 


Where an application is made,under 8, 195 (6) of the Criminal Procedure 


In re Pa Jim Code, 1898, for exiensionqpf time of sanction to prosecute, it lies upon 


— 
. 


the party applying to show good causg why time should be extended. 


.$ 
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THE ENGLISH LAW OF BLASPHEMY. 





FRANOIS Wart, 
BaxuusTWR-AT-Law, 


)BROBEOUTIONS for Blasphemy are rare in England, but they do occur, 
and a recent case made some of us rub our eyes. The prisoner, was 
arrested on a warrant; he was oharged with using vilifying expressions, 
regarding the Ohristian Religion; the proseguting Solicitor, a member of a 
well-known firm employed in Police matters, stated as simple matter of 
law what many of us thought was long since antiquated, The Magistrate 
seemed to agree with Ifim, for he adopted the unusual course of exoluding 
the public from the Court, evidently considering the details unfit for ordi- 
. nary ears. The accused was committed for trial and his subsequent fate is 
not, when I write this, settled. The state of things is outious. A minority ° 

of the oitixens of the Empire are Christians. There sre thonsands of Jows, 
Mahomedans, Parsees, and Hindoos, and there is & small, perhaps, but 
highly educated and influential body of agnostics. These last in sóme 
ways do not count for much, They often conform to the established’ faith 
and their very principles make them mmwilling to shock the fajth of others, 
rather they are inclined to turn away witha smile or, a sigh. “Oui bono” they 
e ask. In fact, they ought not to be so hostile to. Christianity as the rival Jew 
and Mahomedan faiths. Is it then the case #hat a man cannot attack the 
/nistorical basis of Christianity? But then, we know a great many books 
f. do so, and these books are sold nowadays in ordinary shops. Why are 
the doctrines in those books not blasphemy? And why are those who write 
and sell them not punished for uttering blasphemous libels? Ifyou go to 

text beoks yougindthat Blasphemy is ranked as an offence against the State, "m 
At Common law, we are tolg, itis a blasphemous libel to write against 
Obristianity, and a precedent for an indictment is giyen. It sets forth that 

, “L 8. being a wicked and evil disposed persorf, and disregardingthe laws, *' ~ 
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and religion of the realm, and wickedly and profanely devising and 
intéhding to bring the Holy Scriptures and the Ohristian Religion into 
disbelief and contempt among the people of this Kingdom, did compose &o. 
a certain scandalous, impious, blasphemous, and profane libel, of and 
concerning the Holy Scriptures and the Christian Religion. " It then goes 
on with more verbiage to set forth the passage complained of, and conoludes 
thus: “To the high displeasure of Almighty God, to the great scandal and 
teproach of the Christian Religion, to the Evil example of all others in the 
like case offending, and against the peace of our lord the King, his orown 
and dignity.” In addition to this there is a considerable amount of 
Statute Paw unrepealed on the subject, Thus an Aot of Edward VI. punishes 
those who speak irreverently against the sacrament, An Aot of the first 
year of Elizabeth has the same provision for the Book of Common Prayer. 
Most remarkable is an Aot of William III, 1697, which provides that 
*í any person brought up as a Christian, or having at any time professed that 
faith, shell deny it to be true, or the Bible to be of divine authority, he 
shall suffer certain penalties, which shall be increased on a second convic- 
tion. In the last reign, by the Burial Laws Amendment Aot, 1880, there is 
a provision that whoever in a churchyerd shall, under any pretence, utter 
words intended to bring into coptempt or obloquy the Ohristign Religion 
shall be punished as provided. Now this is the law, and its interpretation 1 
Here there is a division of opinion among the authorities. Some judges, even 
in quite recent years, have taken the words in their lain obvious meaning. 
Others have said you are permitted to disbelieve in Christianity, and to ex- 
press openly your disbelief in all its doctrines, but you must do so in a be- 
* coming and reverentenanner, you have no right brutally to offend the feel- 
ings. the tendergst and holiest sentiments of great bodies of your fellow-sub- 
jeots. On the whole this latter is the prevailing opinion, and as for the statute 
law the Act of William III. already quoted is, despite its pompous preamble, 
a mere brutum fulmen ; the most diligent search has failed to discover any 
prosecution founded on it. It has, hewever, been referred to in various 
decisions. The great supporter of the stricter view was Mr. Justice Stephen 
aad for many reasons his words are entitled to peculiar respect, Although 
by no means the best Judge ef,his time, since the very greatness of his 
intellect placed him out of touch with the man in the street, that very 
ordinary human being, he never seemed to comprehend the commonplace ` 
fnotives which guided his fellows, yet he was in truth an intellectual giant. b^ 
He had vast stores of learning and a passionate love for truth Most * 
=== remarkable of all he was like his’ distinguished brother Sir [eslie Stephen, 
apy agnostic, and therefore inclined, one would have thought, to the milde? 
view. But he professed that the facts were too strong for him, ndis 
`e HI of tite Oriminal Law he has poħted out that in very early timds: 
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there were no prosecutions for blasphemy or heresy, for indeed such things 
were unknowa, “The unexpressed assumption upon which all legisldtion 
and government from the conversion of the English from heathenism to 
our own days has proceeded, has been the truth of Christianity.” Thus 
an attack, not merely on religion, but even on the form of it, was 
looked upon as a species of high treason. He proceeds in a very remark- 
able passage as follows :—“ To say that the crime l&s*in the manne 
and not in the matter appears to me to be an attempt to evade and explain 
away a law which has no doubt ceased to be in harmony with the temper 
of the time. It ia unquestionably true that in the course of the last thirty, 
but especially in the course of the last twenty years, (The History of the 
Oriminal Law from which this passage is taken was published in 1883) 
“open avowals of disbelief in the truth of both natural and revealed religi- 
on have been so common that they have ceased to attract attention. To, 
mention only the writings of foreigners, Strauss’ Leben Jesu, Renan’s Vie 
de Jesus andthe works of Auguste Comte are read everywhere, find the 
opinions which they maintain are avowedly held and publicly maintained 
by large numbérs of persons whose good faith and deoenoy of language it 
would be absurd to dispute. If the cases to which I have referred are good 
law, every ane of these works is a blasphemous libel, and every bookseller 
who sells a copy of any one of them, every master of a lending library who 
lets out one to hire, nay, every owner of any such? book who lends it toa 
friend, is guilty of publfshing a blasphemous libel, and is liable to fine and 
imprisonment. These are certainly strong reasons why the law should be 
altered. They are, if any one should try to put, the law in foroe, strong | 
grounds for mitigation of punishment, but they are ‘hd’reason at all for À 
saying that the law is not what a long and uniform course of decisions 
has declared it to be," Had Mr. Justice Btephen been so minded, he might 
have multiplied illustrations. Bishop Oolenso in his attack on the 
Penisteuoh, the authors of Essays and Reviews who were without exception 
olergymen of the Church of England, afaong them Dr. Temple,. afterwards 
Archbishop of Oanterbury, the Rev. Charles Voyseg in the Sling and the 
Stone, were all treated more or less as ecclesiastical delinquents, but no on& 
tried to prove them criminals, though suol fhey were if the words I have 
-uoted be correct. I shall not enter into gn examination of the various 
yt cases on the subject. The trigls of Mary Ann Oarlile reported in, 
the first volume of the New Series of State Trials will well repay perusal, 
and the learned Editor, Sir John Maodgngll, has collected in & note ue 
most ittportancasts on the subject ffom early times. 

° The opposite view, that it ig the manner and not the matter to which tht 
` law'objeots, has also high authority, It is identified with the distinguished 
a name of Oole ‘dge, and has been maintained, “and mined. from the Bauch os +" 
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both by Coleridge J. and his eminent som the late Lord Chief Justice of 

- Engl&nd. In the case of R v, Pooley at Bodmin in 1857, Ooleridge J. laid 
this down, and he incidentally enunciated the ene doctrine when 
advising the House of Lords in Shore and Wilson (9 Olark and Finnelly 539.) 
and in what is really the leading modern case on the subject, namely R. v. 
Ramsay and Foot, a prosecution for blasphemous libel in 1883 before Lord 
Ohief Justice Ooleradge (15 Cox Oriminal Oases 231), that judge emphatically 
affirms the principle. Of Lord Coleridge himself I have already said a word. 
In mere technicalities he was not a great lawyer, but in every case where 
the ethical, the religious or even the ecclesiastical element oame into play, 
he seemed another man, his mind rose to considerations and to reflections 
beyond the grasp of the mere pleader. Now the defendants had already been 
oonvioted when tried by Mr. Justice North for a similar offence. Mr. Justice 
North was an able Chancery Judge, but the experiment of setting Chancery | 
Judges to try criminal cases was not a particularly successful one, and was 
soon &bamdoned. He held without question the older, and what I have called 
the stricter, view of the law and a conviction followed as a matter of ocurse. 
Whey for a similar offence the two prisoners were placed at trial before 
Lord Coleridge, another standard prevailed. “ As I understand, it is and has 
always been the law, and at allevents I now lay it down as law, that if 
the decencies of controversy are observed, even the fundamentals of reli- 
gion may be attacked without the writer being guilty of blasphemy” ; and his 
Lordship submitted to the jury as the sole question fêr their consideration: ' 
Had decency been sufficiently observed! In former days passions ran much 
higher than they do now; hardly anyone addréssed his theological or politi. 
*oal opponent coufteĝusly so that-on this ground alone most of the old 
convictionsfor blasphemy could be supported, and then again in less 
moderate times people were very ready to resort to physical valense 

** And prove their dootrine orthodox 
By apostolic blows and knooks," 
80 that xk tendency of such writing? was undoubtedly to cause a breach 
of the peace and on thig ground again many results might be justified, 
As regards. this particular business, the -publication was entitled the ° 
Freethinker, it had comio cartd8ws and ita language went very far indeed ; 
it would have undoubtedly been goonsidered blasphemous by the ordinary N 
Englishman. Perhaps it was a pleasant gurprise to the defendants when 
the jury disagreed, and they were not again brought to trial. They might Me 
well considay the result a victory ,fqr their cause; in fact, Foote was 8nthu- 
= iast® in his expressions of gratitude to the Lord Ohief Sustiee who tfeated. 
hitn throughout with dignified courtesy. Foote wes an eloquent speaker and 
no contemptible reasqner; he deliberately justified the use of exoe8Bivp 
j langtage, sI DE he said; a penny paper, I speak to P man and woman e 
e. [ 4 LI 
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of the ordinary olass, I must impress them, I must even shock them in order 
that I may attract and hold their attention". Foote hardly concealed the 
fact that he believed with Tacitus that Ohristianity . was an exeorable super- 


' stition and that any and every weapon must be used against it. Of course 


this was not Lord Ooleridge's view. Even in some of the best defensible 
of the older oases, the judges had laid it down that they never meant 
to interfere in controversy between learned mec.» From this wag 
developed the modern doctrine of toleration: as expressed in the case 
we are now oonsidering, but that to'eration is not without bounds. X 
man who, at the great door of the Roman Oatholic Oathedral at Westmi- 
nister, as the congregation were dispersing, should proceed by violent 
and abusive tract and sourrilous and opprobrious words to attack the 


Roman Oatholic faith in general and the doctrine of the real presence . 
in partioular, would obviously be guilty of.conduct tending to a breach'of, 


the peace, aud would deserve summary suppression. On the other hand, 
we may take it now as law that a man is permitted to attack nof merely 
the Roman Catholic faith, but the Church of England, and even Christianity 
itself if he will only observe the decencies of controversy. But then there 
is the difficulty. How far may a man go! Was there not something in Foote’s 
argument that his methods were'the only methods which, taking into account 
the class he was addressing, he could usefully employ? It is a result of the his- 
torical development of English law and English history that medisval ghosts 
raise their heads again “and again. As late ss 1876 an attempt was made to 
punish a man for perjury in the Arches Court of Oanterbury. The attempt 
failed on the obvious ground that where atemporal punishment was sought, 
resort must be made to the King's Ordinary Oourfs,*'but the suit was 
supported by able lawyers, and the question was thought worthy of grave 
consideration (Phillimore v. Machon, L. R. 1 P. D. 481.) It used to be said 
atone time in England, that the standard of equity varied as much as the 
length of each Chancellor’s foot. That was before the rules of equity had 
hardened into a code, but the remark if true of the law of blasphemy. One 
Judge would hold fair discussion what another, would consider sheer 
blasphemy. The rather curious case of Cowan v. Miülourn (L. R. 2 
Exchequer Oases 230), decided .in 1867, eiftustrates this. The plaintiff 
‘had hired rooms from the defendant who refused to fulfil the oontraot 


‘learning that lectures were to „bg deliverod attacking Ohristianity, though, 


notin any outrageous or indecent manner. It was held that the defend- 
ant wab justified as the subject mattqr „was illegal and on appeal Chief 
Baron Kelley said, “There is abundant aflthority for saying that Ohristishity 
is part and paroel of the law. of the land, aud that therefore to support 
and maintain the proposition I havg above mentionad is a violation of the 
. frst principles of 2d law and oannot be, done. Without blasphomy, " , Eho 
e . 
e . e 
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learned Judge evidently was prepared to hold that the plaintiff was guilty 
of a Sriminal offence. Baron Martin said “ I protest against the notion that 
this is any punishment of the persons advocating thqse opinions.” One 
would have thought from this that in the learned Baron’s view, judgment 
should have gone for the plaintiff, but not so, for he went on, “ It is merely 
the oase of the owner of property exercising his right over its use.” The 
consistency of this meed not be discussed ; in his opinion, at any rate, no 
crime had been committed. Baron Bramwell, again, seemed rather to lean 
to the side of the Ohief Baron though his view was not expressed so 
strongly. 

Mr. Justice Stephen suggested the matter should be definitely settled in 
Parliament, but, it was evident that it would be difficult to get the question 
taken up. People are almost afraid to touch it, afraid to determine the 
extent to which belief has shifted, afraid to face in public and to make 
matter of solemn decision by the State, questions which they are afraid to 
ask of themselves in silent hours of thought. If some great writer like 
Herbert Spencer had been prosecuted and convicted, the public conscience 
might hava received such a shock as to lead to the entire abolition of the 
blasphemy laws. But the authorities have never encouraged prosecutions; 
they have taken action only whqn their hands were forced, We venture 
to. hope that the wise words of Lord Coleridge will be consistently acted on 
by other Judges. If a reMgious discussion either provokes or obviously 
tends to provoke, in fact, not in theory, & breach of the peace, or public 
disorder of any kind, let it be put down, and let those who caused it 
receive proper punishment, but let the reason of that punishment be made 
‘perfectly clear. Dæ®ofssion, even on the most solemn subject, should be 
encouraged rather than suppressed. This is not the age for us to go back 
on our old maxims, ^" Truth's like a torch, the more it’s shook it shines" 
and magna est vertias ei prevalebii—but I need not repeat what have been. 
the commonplaces of thinkers in PYRIY age and of the world's history. 


RECENT ENGLISH CASES. 


ADMINISTRATION — Will —Imwngsgiate Gaftof Shareof Residue— Debt due 





from Beneficiary to Testator pay by Instalments—Right of Emwesoutors to^. 


retain Share to answer Debt. Whre at the death of a testator a debt is 
dwing to him by a person to whom a sHare of residue is immediately given 
by the will, but the debt is payable by instalments, the exeoutors are not 


asn titled to rBtain the share of tpe beneficiary as againstethesfuture instal- 


ments of thé dedt that may become ‘due, but are bound to pay it to the* 
benefloiary without reference to such instalments. In re Abrahams ; Abry- 
- kams g. Ab rakams (1908, 2 Ch. 69). e 
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Doas—Savage Dog— Esepng with Knowledge of Vios—Iniervening aoi 


of 


Third Person causing Dog-to bite—Liability of Owner— Remotene. of 


Damage. The defendant was the owner of a dog known by him to be 
gavage. A servant ct the defendant who was entrusted with the custody of 
the dog incited it to attack the plaintiff, and thereupon the dog flew at and 
bit the plaintiff: —Held by Ohannell J., that (apart from consideration of 
the fact that the person so inciting the dog was the defendant's servant) 
the defendant could not be held liable for the injury inflicted, inasmuch as 
the keeping of the dog was not the proximate cause of the injury ; but that 
there was evidence from which a jury might infer that the act of the servant 
was done in neglect of his duty as custodian of the dog, and that his master 
was therefore liable. By Sutton J. that, as the gist of such an action is 
the keeping of the animal with .knowledge of its vicious propensity, the 
defendant kept it at his peril, and was liable for any injury done by it, 
even though the injury was brought about as the result of the wilful act of a 
third person. Baker v. Snel. (1908, 2 K. B. 352). ° 


ForrsHoRE—Tidal and Navigable River— Wild Fowl—Right of Public 
to shoot Wild Fowl—Oustom—Birds of Warren—Publio Rights ine Beo 
and Foreshore—Fishery. Aotion brought by the lord of certain manors 
adjoining the Severn, a tidal and navigable river, for trespass on the fore- 
shore, parcel of the manors, in a boat and on foot, for the purpose of 
shooting wild duck. Defendant denied that the fordbhore was parcel of the 
manors and, even if it Were, he claimed the right to go upon the foreshore 


an. 


d shoot and carry away wild duok on the ground of immemorial user, in 


four alternative ways: (1) as a member of the public in exercise of ageneral | 
right of all the King’s subjects in and over the foreshore of a tidal navigable ` 
river; (2 ) as une of the inhabitants of the manors by virtue f a trust or re- 
servation in their favour which the Court would presume to have been 
created by the original grant of the manors to the plaintiff's predecessors in 
title; (3 )as an inhabitant ofthe manors, being a wild,-fowler by occupation, 


by 


virtue of a custom of the manors, (4) by prescription as a right in gross 


enjoyed by him and his ancestors Held, on the evidence, that the plaintiff 
. had proved his title to the foreshore as part of the manors, and also to a 
several fishery in the Severn, The publio ha¥ no rights over the foreshore 
E. a tidal navigable river, when not coveregi by the tide, except such as are 
an 


by 
in 


theretdt The right claimed to kill and carry’ away wild duck is—whéther ~ 


cillary to their rights of fishipg,and navigation in the sea. When covered, 
the tide the foreshore is part of the sea, and the only rights of the publio 
or ofer it are the rights of navigation, apd fishing and rights ancillary 


wild fowl are birds of warren, or mere wild birds in which there is n$ 
propefty—a profit a prendre and cannot be claimed by custom, but semble 


, wild duck are birds of warren. Haa, also, that there P not sufidtent 


— 
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evidence of user to enable the Court to presume the existence of a trust, or 
to establish a prescriptive right, Lord Fitshardinge v. Purcell (1908, 2 
Oh. 139). 


REVIEWS. 


A Summary of ihe Law of Companies. By T. EUBTAOR SMITH, of LINOOL'N'S 
Inn, Barrister-at-Law. Tenth Edition by the author assisted by W. A. 
. Bewes, of Linooln’s Inn, Barrister-at-Law. Lonpon: Stevens and 
‘Haynes, Bell Yard, Temple Bar. 1908. Demi 8vo. Pages xxi and 323. 
Price 78, 6d, 
Tas Indian Companies Act enacted in 1882 is based for the most part on 
the English law on the subject. That law is embodied in a long series of 
“decided cases and very many onactments of the English Statutes ranging 
from 18@2 to 1907. This mass of detail renders more frequently than not 
the task of ascertaining the effect of English law on a given.point extremely 
dificult, The summary prepared by Mr. Smith is admirably adapted for 
ready reference and precise information. It ought to be of great use to 
practitioners in this Country, 








An Analysis of Williamaon the Law of Real Property. By A. M. WiLSHERR, 
LL. B., of Gray's Inn andthe Western Circuit, Barrister-at-law. LONDON: 
Sweet and Maxwell, Ltd, 3 Chancery Lane 1908. Demi 8vo, Pages vii 
and 135. Price 5 s. 

* Fora thoroughegeasp of the principles of English Equity Jurispru- 
dence, & knowledge of the broad outlines of the English Law of Real 
Property is absolutely necessary, And by way of this.prefatory study, the 
masterly treatise of Williams on the subject with its labyrinth of details 
was certainly too much for the student ‘of law. To him we oan very 
confidently recommend this little book which is meant to equip him with a 
sufficient knowledge of this very difficult branch of law, and to prepare 
him for a study of Equity. ` 
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RES JUDICATA. 


— By JANARDANA DAMODAR DIKSHIT, 
Awat Jupan 9 








[Continued from p. 337, Vol, 1X.] 2 
3 T order that a decision may operate as res judicata the Court must not 
only be competent to try the suit actually before it; the principle . 
“has undergone a further development in India owing to judicial decisions, 
which led to the change of the main body of s. 13 of Act X of 1877 in the 
Code of 188% as noticed at page 156 (ante), * In order that a decision may 
operate as res judicata the Court must also be competent to try the : 
subsequent suit in whigh the same question again “arises, The deliberate 
change effected by the Legislature in the main body of the section has been 
noticed by the Privy Oouncil, who have observed: “They will only observe 
in reference to arguments addressed to them-that unger s. 13 of the Civil e 
Procedure Code, a decree in & previous suit cannot be pleaded as res judi- 
cata, in a subsequent suit, unless the Judge, by whom it was made, had 
jurisdiction to try and decide, not only the particular matter in issue, but 
also tho subsequent suit itself, in which the issue is subsequently raised, 
In this respect the enactment goes beypnd s. 13 of the previous Act X of 
ist , and also, as appears to their Lordships, beyond the law laid down 
ie Judges in the Duchess of Kingston's oase.” (Gokul Mandar v. Pude 
ipi I. L. R. 29 Oal. 707, at p. 715 P, oly 
leading case which led to the development and alteration of the law 
on the subject is :—Mussamut Edun v. Mussamut Bechwn, 8 W. R. 175. In 
that oase Sir Barnes Peaoock*after: quoting the definition of judgments" 
conolusive by estoppel prooeeded thus to define ‘concurrent jurisdiction’ :— 
* In order to make the decision of ong Gourt final and contlusive in w= 
apother Court, $ must be the- decision of a Court, which would have had 
. Jarigdiction over the matter if the subsequent suit in whioh the first deci 


sioa was given in evidence as oonelukivo." - "E . 
T 719 "s $ *. P - t * 
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‘In connection with these remarks, their Lordships of the Privy Council 
have observed aafollows: —“ As to what is a Court of concurrent jurisdiction, 
it is material to notice that there are in India n great number of Courts; 
that one main feature in the Acts constituting them is that they are 
of various grades, with different pecuniary limits of jurisdiction; an 
then by the Code of Civil Procedure, a suit must be instituted in the 
Court of the lowest grade competent to try it... ... The qualification 
ef a Munsif an the authority of his judgnrent would not be the same 
as those of a District or of a Subordinate Judge, who have, jurisdictions 
in civil suits without any limit of amount. In their Lordshipé’ opinion 
it would, not be proper that the decision of a Munsiffupon (for instance) 
«the validity of a will, or of an adoption, in a suit for a small portion of the 
property affected by it, should be conclusive ix a suit, upon a District Judge 
or in the High Court, for property of alarge amount, the title to whioh might ` 
«depend upon the will and the adoption, Other similar cases are mentioned 
in the judgment of the Chief Justice. It is true that there is an appeal from 
the Munsiff’s decision, but that upon the facts would be to the District 
Court and not to the High Court. And that the decision should be conolu- 
sive*would be still more improper as regards many others of the various 
Qourts in India, the qualifications of whose Judges differ greatly. By taking 
concurrent jurisdiction to mem concurrent as regards the peeuniary limit 
. as well as the subject matter,this evil or inconvenience is avoided; and 
although $i, may be de&rable to put an end to litigation, the inefioiency P 
of many of the Indian Courts. makes it advisable not to bs too stringent in 
preventing a litigant from proving the truth of his oase.” (Misir Rajho- 
- bardial v. Sheo Baksh, L L R. 9 Cal. 439 r. o- at p. 444). The facta of this 
) onse were, that a "suit on a bond for Re. 12,000, and interest thereon, wag 
brought in a O8urt having no pecuniary limit of jurisdiction, A previous 
guit/for Rs, 1665, the balance of interest due on the same, bond was bro 
in a Oourt, with powers to try suits, not exceeding Bs. 5000 in "s 
In that suit it was decided that the, principal sum duo in the bond was 
Rs. 4700 only. The Privy Counail held that the deoision of the first Court 
was nae ree eae as that Court was not competent to try "e subses 
quent suit. . 
Both the aforesaid Jeana were followed in a subsequent Privy Coun 
gage of Run Bahadur Singh v. Lucho Koer (I. L. R. 11 Cal. 301) the facts 
*of which were as follows: Raja Run Bahadur Singh claimed the share of his 
brother Murlidhar, in the family property by right of survivorship. ‘The de- 
— fondant, the widow of Murlidhat, 4lleged thatthe brothers were separate 
in estate, The property in suit was valued at more than Hs. 1,70,691. Tn 
& previous suit by the defendant against a tenant for the rent of lgng in 
* ong of the mhanxas, the plamtift sc MEE and alleged thai the MEN 
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was not entitled to the rent and the Munsiff fred'an issue raising the 
question whether the plaintiffs husband had received till his death the rent 
jointly with Run Bahadur or separately. His judgment was that" the 
brothers were sepasmitely in possession of the mauza and.the decision was 
upheld in appeal by the Subordinate Judge. It was contended that the 
Munsiffs judgment on the question of separation operated as res judicata: 

Their lordships after approving of the last two decisions observed as follows; 
“If this construction ‘of the law was not adopted the* District Court in 
India might determine finally and without eppeal to the High Court, 
the title to the greatest estate in the Indian Empire. Assuming, 
therefore, that the question of title was directly raised in the rent suit 
their Lordships are of opinion that the judgment in that suit is not ĉon- 
olusive in this. Having regard, however, to the subject matter of the 
suit, tothe form of the issue, and to some expressions of the learned 
Judge, their Lordships are further of opinion that the question of title 
was no more than incidental and subsidiary to the main question, vis. 
whether any and what rent was due from the tenant, and that on this 
ground also the judgment was not conclusive.” (vide pp. 309 and 310). These 
decisions were followed in Bombay in Ramdayal v. Jankidas (L L. R. 24 
Bom. 456) in whioh the first suit for one instalment for Hs. 3,152 was de- 
cided by a Second Olass Sub-Judge and the #ubsequent suit was for Rs. 6,526 
in respect of flve instalments, instituted in the Oourt of the First Olass Sub- 
Judge. In the second sujt the defendant raised the same contentións as in tho 
previous guit and they were overruled. The High Court held that the deoision 
in the first suit did not amount to ves judicata as the first Court was not 
competent to try the subsequent suit (vide also Mal iv. Sursangjs,' Bom. , 

IL. R. 821). The same view has been adopted also in ahabad and Madras. 
In Shaikh Hassu v. Ramkumar (I. L. R. 16 All. 183), the Allahabad High 
Court, observed that “ we must construe a Court of jurisdiction competent to 
try” as meaning “a Court not only as to the nature but as to the amount of 
the suit." (p. 184). The facts of the gase were that the previous suit was 
to recover Rs, 684-7-11 on account of two years arrears of maintenance, 


- That suit had been bronght:i in the-Oourt of a Muns#f and was decided by the 


Court against the plaintiff and his decision nas upheld by the Subordinate 
Judge and by the High Court in appeal. In the subsequent suit the plaintiff. 
olaimed.Hs. 1,500 for principal and Rs. 489-9-9. interest basing his olaim 
on the same title. The suit was*fled in the Court of the Subordinate Judge 
A ee as the Munsiff’s Court had no jurisdiction to the try suit. The 
n in the preyious suit was not held to operate as res judicata. In a 
Prasad v. Ranjor Singh (I:L.R. 27 All. 163) the High Court remarked: ^. 
oni. 13 of the Code of Ofvil Procedure, as has been frequently laid down 
by this and other Courts, only appltes in cases, whoft the Court whose dosi- 
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Bion is cited as a res judiosta was competent to try the second case. This suit 
being a suit in ejectment for dispossession of a trespasser, is one which no 
rent Court could try. It follows, therefore, that no decision of & rent 
Court, oan, as a res judioaia, bar the hearing of thessuit.” (p. 165). To 
the same effect are the decisions of the Madras High Court (vide Ganpati 
v. Chatter, I. L. R. 12 Mad. 223; Sankaran v. Krishna, I. L. R. 16 Mad. 
456; Giriya v. Sabhapathy, 1. L, R. 29 Mad. 65). It is observed in Badi 
Bibi v. Sami Pillai (I. L.R. 18 Mad, 257 at p. 263): “The mere fact of 
defendants 15 and 16 having been parties to the former suit does not estop 
them from claiming the exemption in this suit, which the District Munsiff 
had no jurisdiction to entertain”, The following statement appears in Kofi 
Pujari v. Monjaya (I.L. R. 21 Mad. 271 at p. 274): “If the valuation of 
the snit is right, no question of res judicata by virtue of the decision in 
the District Munsif's Court can arise, since that Court could not have 
éried the present suit.” But the Privy Council decision in Krishna Behari 
Hoy v. Brojeewart or Bunwart Lal Roy (8 Suth. 213; L. R. 2 I. A, 283 ; 
L L. R. f Oal. 144) gave rise toa misunderstanding as to the effect of a 
decision on & question -of status, such as adoption, separation or union 
giver by a Court of a lower grade, The facts of the oase were as follows: 
The appellant and plaintiff had brought a suit in the District Judge's 
Court at Ragunathye to sot afide the adoption of the resporfdent. The 
appellant had previously intervened in a suit which the respondent had 
brought in the Oourt of Be Principal Sadar Ameen to set aside certain 
patni leases granted by his adoptive mother, The ground of the 
intervention was, that the appellant was the heir and that the respondent 

ehad no title as adopted son. The issue was tried and found against the 
intervenor and in favour of the adoption. The District Judge held that 
the appellant’s suit was barred by reason of the judgment in the 
former one. A special appeal was preferred to the High Court 
and it was held that upon such an appeal it was not competent to 
go into the evidence and the deorge was affirmed, The Judicial Oom- 
mittee upheld the decision of the High Court In the course of the 
judgment their Lordshipé remarked as follows: '' Their Lordships are of 
opinion that the expression ‘cayge of action’ cannot be taken in its literal 
and most restricted sense, But however that may be, by the general law 
when a material issue has been trfed and determined between the same 
Parties in & proper suit, and in a competent Gourt, as to the status of one of 
them in relation to the other, % cannot, in their opinion, be again: tried 

— e n suit between them.” Rweferring to the facta of this case, White 

J. in the oase of Toponidhes Dhirjgir Gosain v. Sreepuity (t. L. R. 5 Cala 

835 at p. 838) observed: “I must confess that if I Were unfettered by authority, 

. I shogld be inclined to Hold that the Munsiffs Court, although competent te 
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try the issue of heirship for the purpose of arriving:at a conclusion upon a 
matter wholly within the jurisdiction, viz., the right to the rent of the ten 
` gunthas nine biswas of land, was yet not competent to find upon that isfue, 
Bo as to make it res jødisata in a suit instituted in a Court of superior 
jürisdiotion and relating to a large estate whose value is far beyond the 
peouniary limits of the Muneiff's jurisdiction. I am much impressed with 
the judgment of Peacock 0. J., in Mussamut Edun v. Mussdmut Bechun.” 
And later on “In the present osse, the appellant suoceefied in the Munsiff's, 
Court, but had his guit dismissed in the appellate Oourt, and if the issue of 
heirship is treated as res judicata, the title which he claims toa large 
estate, asserted to be of the value of more than a lakh of rupees, will have 
been finally decided without his being able to have the opinion of the 
High Court upon the merits of his title, and without having a right of appeal 
to the Privy Oouncil. No doubt. little sympathy will be felt for the 
plaintiff inasmuch as he brought himself into the difficulty in which he ise 
placed by choosing to sue in the Munsiff’s Court to establish his legal title 
to the rent of an insignificant portion of the deceased Mohunt’s estate, 
instead of bringing a suit in the District Court in the first instance to 
recover the whole estate. But I can easily suppose the case of a party, 
who is in actual possession of a large estate, but is dragged into the Munsiff’s 
Court asa flefendant in a suit brought by%® rival claimant, who sues as 
tenant of the estate for the rent of a few fields and is met by a defence that 
the rent is payable to the party. who is in possesfion of the rest -of the 
estate. If the rival olalmant suoceeds in the Munsifs and District Judge’s 
Courts or fails in the first and succeeds in the second Court, upon an issue 
of title to the estate, the rival olaimant oan, by availing himself of the , 
doctrine of res judicata, turn the other party out of the “remainder of the 
estate, and the defeated party will be then deprived of a latge property— 
. it may be of the value of several lakhs of rupees—without being able to 
procure the judgment either of this Court or of the Privy Council on the 
merits of his title......In two oases, however, the judgments of an inferior 
Court, deciding an issue which was the foundation of the plaintiffs claims 
in their suits brought in a superior Court, were unquestionably held to be 
conclusive in the latter. (After stating the facts). These circumstances 
diminish the authority of these cases, . but fire remains the Privy Council 
decision, referred to by the Subordinate Julgo of Cuttack, which shows that 
/ concurrency of jurisdiction is now necessary to raise the estoppel ” ande 
Krishna Behari Roy v. Brojoswart was referred to. In the same case 
Maoleah J, observed : “I have no doubt that when the Suit No.«$0 of 1872 
Wes brought th® plaintiff had a oaxse of action for a considerable portion 
of the property. He chose, however, to confine that suit to a small portion 
of the.property, and to put in iague his title gs cheba and hair of Jugrup 
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Gir Gosain. The defendant objected to the suit proceeding, but joined issue 
with him upon the question of title, and I am satisfied that that question 
was%ne whioh, in the words of s. 13, Act X of 1877, expl. IL, ought, under 
the circumstance in which the defendant was placedeto have been made 8 
* ground of defence," and it was therefore directly and substantially in 
issue in the suit No. 40 of 1872, It may be that the Court in which that suit 
was instituted was a Court which could not have tried the suit brought to; 
assert a title to fhé entire estate of Jagrup Gir Gosain;: but, as I have 
stated, the plaintiff elected to put his title in issue in a Oourt of limited 
jurisdiction and to sue for a small portion of an estate, when in point of 
fact his title and possession of much more than that suit involved had been 
challenged and disturbed; and for my part I believe that the plaintiff was 
endeavouring to obtain, as hinted by the Distriat Judge, “a cheap decision 
as to his olaim toa very large estate. ”...... * Were it otherwise, 8 
ewumber of suits might be brought in Courts of limited jurisdiction for 
portions of an estate, and the party in possession who might have suo- 
cessfully defended his title in each or all of them might be harassed by & 
further suit for the whole estate in a Court of exclusive jurisdiction. In 
my opinion, the decision relied upon by the Subordinate Judge— Krishna 
Behari Roy v. Brojeswart—applies to this case, and the suit oannot be 
maintained," (p. 844). This devision does not seem to have bdbn dissented 
from in any of the reported cases but on the other hand this decision 
and the raling in Krithna Behari's oase are oited with approval in 
ubsequent Privy Qounoil and other cases as authorities on other 
Questions decided in that case, though the decision in Mussamut Edun v. 

. Massamut Beohun was expressly dissented from in the case, though 
with reluctance on the authority of Krishna Behari’s case, But the princi- 
ple stated in Mussamut Edun’s case has been expressly spproved of by the 
Privy Council in their later decisions (vide Misir Raghobardial v. Sheo 
Baksh, I. L. R. 9 Oal. 439 P..0.) and Run Bahadur Singh v. Lucho Koer, 
I. L. R. 11 Cal. 301 P. 0.) and s. 13 of the Civil Procedure Code of 1882 was 
amended accordingly as pointed out by their Lordships of the Privy Coun- 
cil in Gokal Mandar v. Pudmanand (I. L. R. 29 Oal. 707 P, o. ). The deci- 
sion in the cases of Toponádhee Dhirjgir and Krishna Beharilal as well * 
some later decisions by the Privy Council and of the High Courts, whioh will 
be noticed hereafter, on the quéstion of status or title are apt to confound 
dawyera and students of law. It ie, thereíóxe, necessary to explain how the ` 
Tulings are distinguishable and how the two principles stated therein are b: 
reconcilabbe. In Krishna Behari case the previous suit was brought in 
the Court of a Prinoipal Sadar' Amgen whose jurisdiction was identical with 
that of a Subordinate Judge or the DistrictJudge in respect of original 
enits and thg subsequent suit Wes brought in the Oourt of a District Judge, 
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The Principal Sadar den was hus quite competent to try the second 
suit as regards the subject matter and the pecuniary limits of his jurisdic- 
tion. The only distinction between the two cases was.that in the first base 
the appeal lay to tbe District Judge on facts and in the second oase the 
&ppeal on facts lay to the High Oourt. But nevertheless if the second suit 
was brought in the Court of the Principal Sadar Ameen it would have been 
quite competent to try it.: It did not matter whether the appeal in the 
first oase lay in the Distriot Court and that in the second in the High Court, 
The words of the section are “competent to try such subsequent suit or a 
suit in which such issue has been subsequently raised." The language 
cannot be strained so as to say that though the Court is competent to try the 
subsequent suit, in order to constitute res judicata the appeal in* the first 
and the second suits should also lie to the same tribunal. That such is not 
the law can be gathered from the decision in Krishna Behari's case and 
this distinction seems to have been prominent in the minds of the Judges, 
who decided Taponidhes’s oase. Astregards the discussion of the judges on the 
question that the first suit was brought in the Munsiff’s Court whiok was not 
competent to try the subsequent suit, it is enough to point out that the 
judges proceeded to decide the case on the ground that the plaintiff, was 
actually dispossessed of more property and the cause of action in, respect of 
possession ef that property had already acomed and that the defendant had 
also madeit a ground of defence which would have perhaps ousted the juris- 
diction of the Munsiff Court and still the plaintiff pteferred to get his status 
as chela determined by'the Munsiff and the case came under explanation II 
of s. 13 of the Code. It cannot be said that the actual decision in the case was 
that the Court which decided the previous suit need not be a Court competent 
to try the subsequent suit. ToponidAs's onse. will ne&d further discussion ° 
when the principle underlying explanation II will be oonsidered. In the 
case before the Privy Oouncil (Krishna Behari's cass) the judgment of the 
‘Principal Budder Ameen in the first suit, as the suit was valued under 
Rs. 5,000, went on regular appeal to the District Judge, and from him, only 
on a speoial appeal, to the High Court. The judgment of the Principal Sudder 
Ameen having been affirmed by both Courts, was held to have the effect of 
res judicata upon the second suit heard primarily by the Distritt 
Judge, which went up to the High Gffrt on regular appeal, and 
thence to the Privy Council. It must be remembered here that the 
two Courts had identical, jurjsdiotipn, for any suit which the -Distriog 
Judge,.was competent to try, the Principal Sudder Ameen (subsequently 
called ‘the Subordinate Judge) was also gompetont to try, if the District 
Judge had appsopriated the oase to his*Oourt for.hearing. What thevvase 
actually decides is this that the first Oourt ought to be competent to 
decide the subsequent suit and not that Hie Goart of appeal in each case 
> 
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should be the same. If it was otherwise anomalous results would follow 
as pointed out by Pontifex J, in Run Bahadoor Singh v. Lucho Koer (I. L. . 
R. 6081. 406 at p. 414) viz., “If then the advantages or disadvantages 
with respect to appeal are to govern the question, (whether a judgment 
oan be relied on as res judicata, it would seem to follow that judgment in 
oases under Rs. 10,000 and, indeed (s. 596 of the Prooeduie Code), in cases 
over rupees 10,000, where ooncurrent, judgments have been given by 
the original Oourte and the first Court of Appeal and no substantial 
question of law arises, Would, in all cases of Rs. 10,000-and upwards, be 
incapable of being pleaded as res judicata, because in such last mentioned 
cases it would be impossible to predicate that there might not be an appeal 
to the Pfivy Council, This, to say the least, would be an extremely shifty 
and inconvenient principle toact upon; and, as I shall presently show, 
has been disregarded by the Privy Council.” 

The decision, however, in the case of Krishna Behari Lal v. Brojeswats 
"already referred to caused the confusion, which it is likely to cause if the 
facts are not correctly applied, and the learned Judge proceeded to say: 
* But in effect the question seems to have been substantially settled by the 
Judigjal Committee in the oase of Krishna Behari Roy v. Brojeshwars ", 
and held that the decision of the Oourt on question of title operated 
as res )ulioata in & subsequenteuit tried by the Bubordinate*Judge and 
which oould not have been tried by the Munsiffs Court. But this view was 
disapproved by the Privy Council on appeal (Run Bahadur Singh v. Lucho 
Koer, L L. R. 9 Oal, 439 P. 0.) though the decision was confirmed on merits 
and other grounds and in all subsequent oases, as shown above, itis held 
that the first Court should be competent to try the subsequent suit, But 
the oompetency if flot to be determined from the faot whether in the 
one case appeal on facts lay to the District Court, and in the other to 
tLe High Court, for if it were otherwise a Subordinate Judge of the 
First Class, in the Bombay Presidency, who has unlimited pecuniary 
jurisdiction, may decide the question. of title or status ina suit valued 
at less than Rs. 5000 and his docisidén might be confirmed by the High 
Court in the second appeal, yet the defeated party may subsequently value 
hi® suit over Rs, 5,000 or lay claim to property worth much more than 
Rs. 5,000 and reagitate the sanf®*matter or the question upon the same 
evidence and ask the Subordinate Sudge to treat his previous judgment as 

assed by a Court not possessing conqnrrent jurisdiction, Such a result 

is not certainly desirable and is not consistent with the sound and well 

established principles of law bearing on the subject. The general pripeiple 

is that stated in Flittors v. Allfrey (C. R. 10 0.P. 29 at p. 42P vis. “It would, 

iour judgment be against principle and authority, ifa party, havipg 

tried an experiment ine county Court, ceuld, when judgment was sgainat 
P : 
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him, proceed again in another Court, not by way of appeal, but by merely 
varying the form of procedure, or foroing the opposite party to prooeed. for 

redress in respect of the same question as had been previously litig&ted, 
again harass his antagonists for the same cause, and take his chance of 
success in another Court, when he has previously failed ina Court of 
competent jurisdiction.” The Privy Council themselves do not lay down the 
Indian law as based upon any sound principles and they have themselves 
felt that they were in giving the decisions not giving? effett to any estab- 
lished principles, for they have observed “and although it may be desir- 
able to put an end to litigation, the inefficiency of many of the Indian 


Courts makes it advisable not to be too stringent in preventing a litigant . 


from proving the truth of his case” (I. L. R. 9 Cal, at p. 444). The argument 
based on the ground of inefficiency of the Courts of the lower grades cannot 
stand in these days at least so far as the Bombay Presidenoy is concerned, 
where the same qualifications are required for posts of Subordinate Judgese 
of the First and Second olass and to the reserved posts in the Provincial 
Service of Assistant Judges and District Judges any one of whom'oan also 
under the rules be appointed a Judge of the High Court. This ground failing 
there remains no other principle on which the rule laid down oan be given 
effect to and csssants rations legis cessate ipsa lem, However in pursuance 
to the deoisfons of the Privy Council the laW has been since amended and 
effect ought to be given to it, but not more than what the strict gramma- 
tical construction of the section warrants, d 
Now the law is well established that in order that a particular judgment 
given in evidence in a suit should operate as res judicata it must be the 
judgment of a Court which has pecuniary jurisdictign over the subject 
matter of such suit otherwise it would not operate as res judicata, Such 
casos may arise when the first suit is say, for the recovery of rent, Rs. 4000 
and is brought in a Oourt of a Second Olass Bub-Judge in respect of 
property worth a lakh of rupees and the question of title is incidentally 
decided in the suit and & subsequent guit for the recovery of the property 
is brought in the Oourt of & First Olass Sub.-Judge. In such a case the 
previous judgment will not ‘operate as res yudtwatts just aa in oases where 
the first suit is to recover an instalment A 3000 on the bond and the 
second suit is to recover two instalments s. 6000, 
' Beforelehving this branoh of the subjek itis necessary to refer to and 


/ 6xplain certain other deaifions && the Privy Council and the High Oourts* 


which are likely to produce the same kind of misunderstanding as w as 


. produced by the deqjsion in Krishna Behpr Roy v. Brojeshwari, * è 


o In the casa of Rajah of Pittaput v. Sri Rajah Row Buchi Sittaya (L Ry 
12 I. A. 16; I. L R, 8 Mad. 2f9 r. o.) their Lordships have observed: “It was 
cofitended on the om of the plaizttiff, By. his loar nod mu that the cases 
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dd not astablioh that an estoppel is binding unless the suit relates to 
me subject matter but it appears to their lordships that the oases. 
Ë Ed have been referred do not establish that -position ” (p. 225) and again 
at page 227 (reférring to Krishna Behari's case). “By tle generallaw where 
a material issue hes been: tried and detérmined: between the samo parties ` 
ina propér suit-and in a- competent Court as to the status of one of 
thém in relation to the other; it cannot in théir opinion be tried again in 
nother mit- betwedn them; The point-hore has been detetmined in the 
first suit: It was there detérmined that the plaintiff's father and.Bachi Janis 
maya were not. brother&, because it wasfound that Jammaya had not bedn 
adopted,, In the present suit the plaintiff says that the parties to the first . 
suit were brothers, and the Courts below have held that he is estopped from 
saying that they were brothers bécause it was determined in the former 
suitthat théy were not brothers... Their Lordships are clearly of opinion that 
the issué which was tried in the former suit- is the same as'that which the 
plaintiff wished to be tried in this ‘suit, and that the' plaintiff is estopped 
from making the allegation which he attempts now to support.” In the 
previous case the adoption was held disproved and though the’ property 
in’ tMat case was different from ead property in the new suit the estoppel 
Was held to arise. 

The-facts of the cage: of Rada Madhub v. Monohur (L. T, R: 15 Oal. 156, 
I RB. 16 I. A. 97 P. 0.) were as follows: The first suit was for rent in which the 
question of title was decided against Radha Madhub, The second sult was to 
redeem the land. Their Lordships of the Privy Oouncil remarked “Radha Ma- 
dhub now oomes to redeem; but the right to redeem rests on precisely the same 

+ ground as the right tp rent, was rested, In each case the question is equally: 
who is the true representative of Matangini! Therefore their Lordships oon- 
oóive that the matter was expressly decided by the High Court in the rent 
suit" (p. 161). Referring.to this decision of the Privy Council the Calcutta High 
Court has observed: “No doubt theré are certain observations in the judgment 
of their Lordships of the Privy Counci} in the case of Run Bahadur Singh v, 
Ericho Koer, which apparently.lent some supportto the plaintiff's contention; 

- but thena subsequent ffeoision of the Privy- Council in the case of Radha 
Madhav Holdar v. Monohur Mukerss clearly. shows that the mere fact of the ° 
former suit in which the question. of title is determined being.a rent suity 
` does not prevent that determinatifn from operating as res pudioata in a subs ` 
Seguent suit, brought for the ostablishmen? of tithe” (Kastewar v, Mohendra, EN 
Nath, L L, R. 25 Oal. 136 at p. 138). In Anant v. Damodar (I. L. R.18 Bom. ` 
25) itis obferved: “In the former su there. was a distinct issue as to whether 
partition was proved, and there was-arf appeal on the qu&stion. whether 
this issue had been rightly found jn the efürmintive, The issue raiged in 

`. the appellate | Court was, it as Es qu whether tho plaintiff had proved, 
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his right to receive a-half of the rent of the land in dispute; but that issue 
was found in the affirmative only and solely becayse partition was held to 
be proved. . . Itis argued that, as the suit was a Small Oause Court 
guit, the decisions therein are not final; but it is unnecessary to decide that 
point, for the.decrees passed.therein were confirmed by the High Court on 
special appeal made by the present defendants. . . . . It is true that in 
these suits the dispute was as to a piece of land other than the land now 
in suit, but there is no allegation that that land was held on any different 
tenure to the land now in suit. The plaintiffs there, 88 now, merely 
alleged that there had been a partition and that they had a separate share; 
the defendants there as now, merely contended that there had been no 
partition, and that the family estate was joint. The question as'to status 
of the family thus tried and determined is clearly binding on the parties 
in subsequent suits. ... Their Lordships of the Privy Counoil held that, — 
though the subsequent suit’ related to different property, still the determi, 
nation in the former suit, as to the faot of an adoption, wes binding in the 
subsequent suit " (pp. 32,33). s 
` In Bababhat v. Narharbhat (L L. R. 13 Bom: 224) the Bombay High Court 
observed :—“ It is not indeed contended that the Husur Diwani Court would 
not be a Court of competent jurisdiction to try such a suit as the present 
relating to fend. within its territorial jurisdiction. -It is argued, however, 
that the language, of .8. 13 itself precludes the use of this foreign judgment 
as oonolusiye evidence in this suit, inasmuch a8, the Husur Diwani Court 
is not “a Court. of jurisdiction competent to.try this subsequent suit." 
Bus if the interpretation contended for were correct, the decision of no 
District Oourt would ordinarily be. reg judioata in another District, inas- 
muoh as, the jurisdiction of each District Oaurt is *orflinarily limited to ° 
cages arising in the District itself, Such &n interpretation would restrict 
the application of the section in away .which could not, we. think, have 

been intended, and would deprive explanation VI of ,the section of all 
meaning Saas We, think that the ji intention. of the legislature was merely 
togive more definite .expregsion to "that rule, (The rule in. Duchess of 
Kingstone's case) and that the words “Court of gurisdiction ‘competent to 
try such subsequent suit” mean a ' Court E concurrent jurisdiction 
with the, Gourt trying. the gubsequent suit Rother as regards the pecuniary 
limit of its jarisdiction or the subject atter of the suit, to try it with 
conclusive effect. This is the constuction we are led to place on thesg 
words ona consideration of the decision of the Privy Council just referred 
to and; of the judgment of this Court ig Bholabhas v. Adssaag. As the 
jndgment of the Kurundwad Huzus Dewani Court was one on the merit and 
conclusive within the Kurundwad territory, as between the plaintif afd 
the defendant No, 2, on the quesgion of the plaintiff's adoption, and Was not 
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appealed against to the Governor in Council, the question as to the 

plaintiff's adoption decided by the judgment cannot now be litigated 

betwen the same parties in the present suit." 

These decisions show that when a question of title for statue has been 
determined by a competent Cournf-competent ns regards the subject matter 
and its ‘pecuniary jurisdiotion-it cannot be reagitated in another Court, 
‘though the property be different but held under the same title and though 
„the first Court hes #o territorial jurisdiction over the subject matter of the 
second suit, It must be remembered, however, that in all the cases 
discussed above, the first Court had concurrent peouniary jurisdiction with 
the second Court, in which the previous judgment was given as evidence. 
But if the Court whose judgment is given in evidence had no pecuniary 
jurisdiction to try the second suit in which the judgment is given 
in evidence, it will not operate as res judicata, even though the question 
eof title or status has been determined by the Court whose judgment is put 
in evidence : Run Bahadur Singh v. Lucho Koer (L L. R. 11 Cal. 301 ».0.). 

[ To be continued. ] 





* RECENT ENGLISH CASES; 
ADMINISTRATION— Imperfect Raft of Personaliy— Bonds to Bearer—Con- 
iénusng Intention to gipe— Donee appointed one of the Ewesoutors. The 
principle laid down by Jesse! M. R. in Strong v. Bird, (1874) L. R. 18 Eq. 
315—that where a testator has expressed in his lifetime an intention to 
give personal estate belonging to him to one who becomes his executor, the 
» intention to give cpnginuing, the donee is entitled to hold the property for 
his own benefit.—is not confined to the release of a debt ; and itis immate- 
rial whether the donee is the only exeoutor or one of several. In re Stewart, 
Stewart v. MoLaughlin (1908, 2 Oh. 251). 

DsrAMATION—J4ibel- Trade Protection Sooiety—Communications to 
Sulsoribers not privileged — Privilege founded on the General Interest of 
Sooiety. A verdict for damages having been obtained: in an action for 
libel against the respofdents, who carried on the business of a trade 
protection society, that is, ofegbtaining information with reference to 
the commercial standing and pogtion of persons in New South Wales and 


elsewhere, and in communicating such information confidentially to sub- . 


Soribers to the agency in response to theif specific and confidential’ ingui- 
ries, the Full Court óf New South Wales ordered a new trial, and the High 
Cougt of Alistralia entered judgfndnt for the responderts:— Held, that tho 
orders of both Courts must be reversed. The occasion was privileged id 
the communication injurious to the plaintiffs character was made tn¢he 
general interest of societyend from gênge af duty; not 80, if if was madó 
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from^motives of self-interest by those who for the convenience of a class 
trade for profit in the characters of other persons, and who offer for sale 


information which, however cautiously and discretely sought, may ave 


„been improperly obained. Macintosh v. Dun. ( 1908, A. O. 390). 
* NzaLiGgNOE— Railway Company— Failure of Railway Servants to close 


"Carriage Doors before starting the Train-—Passenger—Damages for Personal 


Injuries. In an action of damages for personal injuries brought by a pass- 
enger against a railway oompany the pursuer averred that while standing oR 
the platform of their station he was struck and injured by an open carriage. 
That it was the duty of the defenders and the invariable practice of rail- 
way companies to close thedoors of compartments before a train was allowed 
to leave the station, but this they negligently failed to do on the occa- 
sion of this accident, and thereby an open door caused the injury to the 
pursuer — Held, that there was relevant sve-ment of negligence by the 
defenders, inasmuch as facts were averred from „which & jury might infer, 
negligence; and that the pursuer was entitled to & trial by jary. Total v- 
North British Railway Company. (1908, A. 0. 352). 

NeGLIGENOR— Liability to reinstate A EA of 
Road Authority to rectify— Waterworks Olauses Act, 1847 (10 & 11 Vio. o. 
17), 8, 32. The mere passive omission by a road authority to rectify a 
subsidence*n & road in their area which kas been originally occasioned 
by the neglect of a water company to make good the road after having 
broken it up for the purposes of their under-taki»g does not exonerate the 
water company from lfability for an injury caused to a person using the 
road by reason of the subsidence. Hartley v. -Rochdale Oorporation 
(1908, 2 K. B. 594). 


NxaLIGENOR— Negligent Courses of Qin dual Taperous Practioe—Singls 
Act or Omission—Evidence of similar Acta or Omissions Admissibility. 
The plaintiff in an action of negligence alleged that he had contracted an . 
infectious disease through the negligence of the defendant, a barber, in 
using razors and other appliances in, a dirty and insanitary condition. 
In support of his case he tendered the evidence of two witnesses who 
deposed that they had contracted a similar disease in the defendant's 
shop :—Helà that, as the negligence alle .was not an isolated act or 


-omission, but was a dangerous pr oarried on by the defendant, 


the evidence of those witnesses was admissible. Hales v. Kerr, (1908, 2 
K. B. 601). eft à 
W$i— Words of Futurity—Gt/t to Nephews dd ios Gift to Children 
of Nephew ingaseany Nephew shall did th my lifetime ”—NepRew dgad at 

"Dats of . Will leaving Ohilg—Will—Consiruction. Testatrix by her will 

tivé the residue of her estate “in trust for all my nephews and nieces who 

| San : living at Ad death to Be equally’ divided between them. Prqvided 


oe 
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' &lways that if any nephew or niece of miné shall die in my lifetime leaving 
# child or childrén who:shall survive me and being a son or sons shall 
attain the age of twenty-oné years.or being a daughter or daughters shall 
attain that age or marry under that age then and in query auch case the 
last mentioned child or children shall take (and if more than one equally 
between them) the share which his her or their’ parent would have taken 
of and in the residuary trust funds if such persons had survived me.” Held, 
that the child, who, attained twenty-one and survived the testatrix, of a 
nephew already dead atthe date of the will was entitled to share in the 
residue. In re Lambert; Corne v. Harrison. (1908, 2 Oh. 197). —— 


REVIEWS. 





Oliphant’s Law of Horses, Sixth Edition By 0. B,.Luoyn. B. A. (Oxon), of 
the Inner Temple, Barrister-at-Law. London: Sweet and Maxwell, 

Itd., 3 Ohancery Lane, W. O. 1908. Demi 8vo. Pages xlvii and 464, 

. Price 20 s. ` ] 
O'fixa to his general utility in times of peace and war the horse has ever 
been regarded in England with great consideration, To improve his breed 
and to-better his condition the English people, from an early pétiod of their 
history, organised horse races, and carried them almost to the point of a 
national institution. No wonder then that the Engligh lawyers also devoted 
pome attention. to the Jaw referring to horses.. The law on the subject lies 

` soattered through various statutes, passed at different times, anda great num- 
eber of decisions, ,Ig this volume, itis handled in two main heads: (1) 
„contracts concerning horses; and (2) negligence in the use of horses. Bvery: 
phase of the subject is carefully examined. Its practical side is-also,kept 
in view; and a whole chapter is devoted to the question of what diseases or 
bad habits constitute unsoundness or vice in a hored. The veterinary portion 
of the book is revised by Mr. T. C. Bgrton ; and Dr. Morse has contributed 

notes of Canadian cases.  — f ; f 
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Ths Low of Arbitration in India, By DunaA CHARAN BANERJEE, B. A, ° 
Advocate, N: W. P. High Coutg, Allahabad : Liddell's Printing Works. 
1908. Demi 800. Pages and 396. Price Rs. 10. : E 
* THE subject matter of this work firateappearede in the Allahabad Law N 
Journal in theform of a series of articles. They are-here Pipe mith 
suitable ałterations. This is, we«belióve, the first time that the law 
. of arbitration is handled as a subject by itself in a. sepérate book, Ik 
is one of increasing importance: and -the *decided cases aro grop- 
ing ip. number Tho. Pgislagure foo has come to recognise this fao. ` 
e nod ` 
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In the New Oivil Procedure Code (Act V of 1908), thelaw of arbitration 
which hitherto formed a ohapter in the Oode, has been relegated to 
one of its Schedules, in view of the contemplated codiflcation on ethe 
subject in a separage Act of the Legislature. The statute and case 
l&w are blended togéther into a harmonious whole in this book. The law 
is considered in its every possible aspect in fourteen ohapters. The 
references to English cases on thé subject are plentiful. All the provisions 
bearing upoh arbitration as scattered through various cts of the Indian 
legislature are collected together in an appendix. On the score 
fullness of materiel and clearness of treatment this book leaves nothing 
to. be desired. We can confidently odmmend it to the profession. 
The Hindu law of Impartible property including Endowments. By 
JoaENDRA OnUNDRA GuHosR, M. A. B.-L., Vakil High Court, Calcutta. 
: OALOUTTA : B. C. Audy Oo., BoxsAv: N. M. Tripathi & Co, Kalkadevi, 
Road. 1908. Roy. 8vo. Pagos xxv and 438. Price Rs. 10. 

Tus volume purports to bo reproduction of the lectures which the’learned 
author delivered as the Tagore Law Profeasor in the year 1904. The lectures 
turn upon two very important subjects of Hindu law : (1) Impartible property 
and (2) Endowments. Five lectures are devoted to the first subject, After 
introducing*the subject in a general way, the lecturer briefly surveys the 
history and description of Impartible Zamindaries and Tenures. The 
incident of impartible Zamindaries and the rights*and liabilities of holders 
of Sol estates are nex discussed. Attention is then directed in lecture 
four to the succession to impartible Zamindaries and tenures ; and judicial 
proceedings in regard to Impartible estates forms the Enbjoot matter ofthe | 
last lecture. This is the first time that the law on the Vexed question of ' 
impartible property is separately treated; and this portion of the book 
will bea source of reference in cases upon the subject. The remsine 
ing portion of the book dwells upon Endowments. Bight lectures are 
devoted to an elucidation of the topic in all ite bearings. Powor of 
creating endowments, their creation, construction of deeds governing them, 
the powers of shebait and Mohunt and suocession tothese trustees, are eagh 
propounded with research and learning. The labour and learning of Mr, 
Ghose have resulted in producing a voyffne that will form a valuable 
,' addition to the excellent series of the Tagdre Law Lectures, 
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NOTES OF CASES. 








. Ths important ones will be fully reported hereafter. | 
AO. J t 
= (Appeal No, 4 of 1908 from ub. ` 
July 7 ^ 


Joint Hindu family—Contract by a member on behalf of the family Parties 
lo the wi- AN members musi join as partes, 


Where the manager of a joint Hindu family enters into a contract on 
behalf of the family all the members of tho family are necessary partied to 
asuitto obtain either a specifio performanoe of the contract or damages 
for the breach of It. 


pr 


[Cor. Batchelor and Ohaubal JJ.] 
"ks CF. (S. A. No, 784 of 1907). 
Civil Procedure Code (Act XIV of 1882), Sec. 2—Deores—Order dismissing 
1908* gypeal for default is a decres—Seoond Appsal—Plaader act prepared to argue 
à wae appeal on being called on2-Dismissal for dafault, 

MV "^ ‘an order dismissing an appeal for default is a decree, against whioh a 

Baro Bi Buays second appeal Lies. : 
v. Ramchandra v, Madhav (1) and Radha Nath Singh v, Chandi Charan 

DHOWDU Singh (3) followed, 

Baro | When on an agpeal being called on the pleader through present is an- 
prepared to go on with the cage the dismissal ofsthe appeal on that aocount 
is a dismissal for default, 

Shivendra Narain Ohowdry v, Kino Ram Dass (8), followed. — 
Hanh cnare v. Mahadev (4) distinguished, 


The aon Mr. D. A, Khare, for the appellant; 
Mf. K. N., Koyajes, for the respondent. 
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(Concluded from p. 156 ante.} - 
FURTHER TEST A8 TO THE OOMPETENOY OF THE ÜOURT. 
T HE competency of the Oburt is to be determined with reference to the 
value of the property at the time when the first suit was brought and not 
at the time when the second suit was brought. In this connection the Caltutta 
High Court has observed:—''It is well known that in this country the value 
of landed property is increasing every day." A suit regarding & particular 
property may be, so far as the pecuniary value of it, properly cognizable by 
Munsiff today, and ten years hence, a suit for that property, having regard 
to its pecuniary value then, might not be cognizable by the Munsiff. But it 
would be unreasonable to hold, in a suit which might be brought ten years 
hence, that a decision between the same parties today passed by a Munsiff , 
having full jurisdiction would not be res judicata ten years hence. The 
reasonable construction of the words “ in & Court of jurisdi&tion competent 
to try such subsequent suit" seems tous to be thas it must refer. to the 
jurisdiction of the Court at the time when the first suit was brought, that 
is to aay, if the Court which tried the first suit was competent to try the 
subsequent suit if then brought, the decisiun of such Court would be oon- 
clusive under s. 13, although on a subsequent date, by a rise in the valpe 
of such property or from any other cause, he: said Court ceases to be the 
proper Court, so far as pecuniary jurisdigion is concerned, to take cogni- 
sance of a suit relating to that property. In this oase, in the suit of 1860, there 
was no objection taken thét tle Mursiff had no jurisdiction to entertain it 
and thprefore, the parties being the same, it may be taken as conclusively 
decided by that suit as between them pm the Munsif in that suit had 
jurisdiotion to Sntertain it. The present suit relates to the same property; 
it is true that it has been brought in the Subordinate Judge’s Court, and no 
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objection has been taken to the value put upon the claim, still if the first 
suit was cognizable by the Munsiff, the second suit which embraces the 
same property, must be held to have been cognizable by the Muneiff also 
if brought in 1860. Putting this construction upon seolfon 13 it seems to us 
the decision in the suit of 1860 comes within the purview of it. Upon all 
these grounds, we are, therefore, of opinion that the plea of res judicata 
taken by the defendant (appellant) should prevail.” Gopinath v, Bhugwat 
Parshad (I. L. Re1@Oal. 697 at p. 707) The decision was followed in 
Rughunath v. Issur Chunder (I. L. R. 11 Oal. 153) and it was held that 
where a suit was brought and decided in 1867 in the Court of a Deputy Col- 
lector, that Court being at the time of the suit the only Oourt competent to 
try suits'of the nature of the one brought, and subsequently s.seoond suit, 
regarding the same subject and between some of the same parties and the 
representatives of the others, was brought in 1881 in the Court of a Munsiff, 
Which latter suit, if it had been brought, in 1867, would have been cogni- 
rable by a Deputy Oollector alone, it was held that the decision of the 
Deputy Sollector was a bar to the second suit under s. 13 of the Civil 
Procedure Oode. Both the above cases were followed with approval in the 
case of Kunji Amma v. Raman Memon (I. L. R. 15 Mad. 494). The facts of 
the case were as follows :—The original Suit No. 28 of 1877, on the file of 
the subordinate Oourt, Calicyt, was brought against the thee Karnavan 
of the plaintiffs tarwad on the footing of a Kabulayat and a decree 
obtained on behalf of éhe Devasan. Act X of 1877 came into opera- 
tion during the pendency of that suit, section 433 of which enacted that a 
sovereign Prince or ruling Chief could not be sued in any Court subordinate 
to the District Court. Defendants 1, 2 and 3 in this suit were the successors 

* in office of plaintiffs No. 1 and 2 in the suit of 1877. The present suit was 
brought in the District Court in consequence of section 433; the High Court 
observed: —''It has been argued that, as at the time when the original 
Suit No.. 28 of 1877 was instituted, there was no provision of law which 
prohibited the entertainment of a suit against a sovereign prince by the 
subordinate Court, the present suit Was one which might have been insti- 
tuted in the Court of the Subordinate Judgo. The words of s. 13 are “Court 
of*jurisdiction competent to try such subsequent suit” and we are of opinion e 
that the only reasonable coffé$ruotion, which can be placed upon these 
words, is that they must be held th refer to the jurisdiction of the Court when . 
the suit was heard and determined......... |t jg ng and cannot be contended ^ 
that the Court of the Subordinate Jndge has not coucurrent jurisdiction with — 
the District Court, both as regardg the subject matter of the present sfit and 
the pecuniary limit of its jurisdiction... .,The matter in sug in the Present 
guit namely the title of the Tarwad or of the Dgvasan was within the cogni- 
sance of the subordinage Court, and, it having been decided in the fórrler 
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suit, we do not think that plaintiffs are entitled, by merely adding the Rajha 
of Kochin as a party defendant, to call upon the District Court to decide an 
issue which has already been decided by a Court of concurrent jurisdictipn.” 

It is thus clear frem these cases that when from the plaint as brought 
a Court has pecuniary jurisdiction over the subject matter andthe snit is 
decided without objection as to the jurisdiction, no subsequent suit in rela- 
tion to the same matter oan be brought in a superior Court by raising the 
value or otherwise and the decision in the previous sujt yould operate ag 
res judicata, 

But in considering the competency of a Court for the purposes of doter- 
mining the question of res judicata, the powers of the Court in which the suit 
was instituted, and not the powers of the Court by which that suit was decided 
on appeal should be looked to: Toponidhs v. Sresputty (I. L. R. 6 Cal. 832 
at p. 838); Run Bahadur Singh v. Lucho Koer (L L. R. 11 Oal, 30; L. R. 12 
I. A. 23); Pathuma v. Salimamma ( 1. L. R. 8 Mad. 83) and Malubhat A 
Sursangajs (7 Bom. L. R. 821). 

Another principle eventually sprang up that the former Court should not 
only be a Court of jurisdiction competent to try the subsequent suit 
but it must also be competent to try the subsequent suit with, the 
same final effect; the leading case upon the point is Bholabha& v 
Adeang (I, L- R. 9 Bom. 75) In thig case West J. ele 
“In the present case the material question between the parties 
was undoubtedly raised in the previous suit, between them. That 
question is, whether the ¢enanoy held by the plaintiff under the Thakurs is or 
is not subject to enhancement of the rent paid by him. In the former suit 
it was ruled that the right to enhance by the Thakurs, and by the Govern- 
ment officers, representing the Thakurs, existed. Thie would accordingly 
be an adjudication on the question of right or jaral relation between the 
parties which would bind them in any future litigation within the scope of 
the decision. 

But in this instance the earlier decision was in a cause of less than 
Rs. 500 in amount, and for this reason « special or second appeal made by 
the plaintiff was dismissed as not cognizable by this Court. The present 
suit is for more than Rs, 500, and the contention is, that the previows 
decision on the right to enhance, having Yen merely incidental, is not 
binding in this or any subsequent litigaflon. On the other hand, it is 

“urged that the former decision on the right to enhance having been given 
by a Court competent to try thé presént suit (by the same Court, in fact, 
that hd tried the present suit) and on & point directly and substantially i in 
issue, binds the parties and the Court and every Court as to the legal gela- 
tin thus established in all fagure cases between the same litigants, Thp 
District Üourt was, no doubt, competent to deal with the ‘ subsequent suit’ 
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in this instance, but it could not give a final unappealable decision. in the 
guit... ...... The District Court could not, therefore, try the second suit with 
the game Jurisdiction as the first...... In the earlier suit it could, and did, 
give & decision not subject to appeal; and, therefore, the two decisions 
would not stand on the same footing, the earlier being conclusive and the 
later one not so, Butfrom the point of view suggested for the respondent, 
the decision in the first suit of a particular point would, in the second suit, 
be binding on jhq parties in this Court, though had it been decided 
in the second suit itself it would not be binding. Consequently, the 
determination of the point in the suit;of smaller value would, on account of 
its very smallness, acquire & conclusive importance that it would not have 
had if the amount had been larger. In'the latter case the High Oourt 
must have entertained the second appeal against the éarlier decision, The 
insignificance of the amount prevented this; and now it is said that the 
decision, which was statutably beneath the.cognizance of the High Court, 
binds the High Court in a more important case, Such a result is manifest- 
ly opposed to reason, and cannot we think, have been intended by the 
Legislature, But, if the prior judgment in a oase too paltry for appeal is 
notio bind the High Court, neither can it bind the Subordinate Oourts 
whose judgments are subject to appeal to the High Court. And this must be 
so equally in a case which on qocount of its small valuation ig not subject 
to appeal as in (sic) one subject to appeal to the High Court, since it is im- 
possible that the prior dqpision should or should not be res judicata for the 
lower Courts, merely according to the admissibility, or not, of a further 
appeal to the High Court. If it were so, we should sometimes haye oontra- 
, dietory decisions each res judicata on the same point of jural oontention...... 
" ..That whiolehss been decided incidentally but for.its purpose finally, 
is jegocded merely as an exceptional element of the judgment in such a 
cage, not as the establishment of the principle which may extend to other 
cases and other Courts. The decision, in fact, is construed, in relation to 
future cases, as an exceptional law or section is construed—that is, as 
not admitting of any extention by inference’ on account of its admittedly 
special and singular character. A complete recognition of the same princi- 
ple in the Indian Courts would afford a ready solution of many difficulties ; 

but, though it has been glanced, at on many ocoasions—Janta v. Halia 
Mussamat Redum v. Mussamat Bechom ; Misir. Raghobardyal v. Raja Sheo 


t 


„Baksh—it has never thus far been precisely, formulated by the legislature p 


"or by the Courts. 
In the gase before us the former ;deoision could not be appealed 

agamst to the High Court, and "thus, though the Cour, which gave 

$he decision, was in one sense, competent, to try the subsequent suf, 

and did try it, yet i Was hoe competent to "try the subsequent sust with 
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final effect, as it had tried the earlier one...... We must construe the 
section, if possible, so as to avoid an anomalous result, and this end is 
attained by saying that the words ‘competent to try such subsequentsuit’ 
mean competent to gry the suit or issue on account of its nature with con- 
elusive effect since otherwise the higher jurisdiction provided by the Code 
would be excluded by the lower.” 

The effect of this decision is that when a question of-title or status has 
been tried by a Court of competent jurisdiction in a, spit of small cause 
nature of the value of less than Rs. 500, the.doecision of the Court would nôt 
operate as res judicata in the same Court, in another suit the value of tho 
subject matter of which is more than He. 500, 

The historioal development of the principle may be traced as follows. 

In. Ammalu v, Subha (2 M. H. C. R. 184) it was rulod that when a suit 
appears to be within the cognizance of a Court of Small Causes, although the 
mere denial of the plaintiffs right or title on the part of the defendent 12 
not sufficient to oust the jurisdiction of that Court, yet, when it reasonabl¥ 
appears that a bona fide question of titlo, which it is not within thg jurisdic- 
tion of Small Oause Courts to decide, is fairlyraised in the suit, the juris- 
diction of the Small Cause Court in the matter ceases. 

In Dikshit v. Dikshit (2 Bom. H O. R. 4) it was actually decided that, 
when a suif appeared from the-plaint to be of the nature cognizable by a 
Court of Small Causes, but a question of titl@ had been gone into and deoided 
by the Distriot Court in appeal, a special sppeal would lie, 

This principle was aibsequently dissented from and it was held that no 
second or special appeal lay in such cases(Maharajgir v. Anandrao, 8 Bom, 
H. O, R. a. 0, 3. 25). The same view was adopted by a Full Bench of the Madras 
High Court in Manappa v. McOarthy (I.L. R. 3 Mad. 192), which was followed: 
with approval in Gulam Nabi v. Shahabuddin (P. J. 1885 P 14). The argu- 
mont, in favour of maintainability of the second appeal, that the decision on 
the question of title may operate as res judicata was ‘thus answered in the 
Madras case, “But a matter once heard and determined by a tribunalis not 
ves judicata unless the matter waa digectly and substantially in issue before 
it, and finally determined by it, the Court being & Court competent finally 
to determine such a question.” And again, “ It thefefore remains to consider 
whether in such a case the Small Cause Cggrt can be said to have finally 
decided the question and to haye been aWourt competent to decide it”, And 
the High Court proceeded to answer the question as follows: ^ Now what 
the Small Cause Court decided if simply the question whether the debt, 
damdye or demand is due. To arrive at a decree upon the claim it may be 
necedsary to detemnine collaterally thd qfqstion of title, but *this ds no 

“decree upon the title for the very sufficient reason that the Small Cagse 
Qoutt is not a Court competant to pass suoh a decree" (p. 199). The reason 
* . 
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would not appear to be sufficient, for s. 586 of the Civil Procedure Code 
does not prevent second appeal only in cases tried under the Small 


Causg jurisdiction but it applies to Courts not even invested with Small Cause - 


powers and which are perfectly competent to decide qugstions of title. 
These decisions prevented second appeals in cases of the nature cogni» 
zable by Courts of Small Causes though questions of title were decided there- 
in, and suggested by implication that the decision on the question of title 
would not operate ag res judicata; but the point was not actually decided 
till Bholabhas v. Adesang (referred to above) was decided. The decision was 
followed in Bombay in Govind v. Dhondbarav (I. L. R. 15 Bom, 104) and 
has been the law since in the Presidency, The same view was followed in 
Vethilings v. Vithilinga (I. L. R. 15 Mad. 111); Namsivaya v. Kadir Ammal 
(I. L. R. 17 Mad. 168 at p. 178. ); Shrirangachartar v. Ramsami (I. L. R. 
18 Mad, 189 p. 191) But the same High Court took a contrary view 
in Ahmed v. Moidin (I. L. R. 24 Mad, 444) and it was observ- 
Bd as follows: “Following the oase of Subhammal v. Haddleston (1. L, R. 17 
Mad. 273) which we find to be in accordance with the view accepted 
in Oaleutte, ... we hold that the present suit was within the compe 
tency of the Court, which tried the other suit, notwithstanding in that other 
cage there would have been no second appeal” (p. 447). The reasoning in 
Subbammal v. Haddlesion is as follows: " In Vithilinga v. Vithilinga re 
ference is made to the language of the Judicial Committee in the osse in 
Misir Raghabordyal v. Shgo Baksh Singh, It appears to have beon thought 
that, in considering the question of the competency ob a Court within the 
meaning of section 13 of the Code, the Judicial Committee had regard to the 
question as to the tribunal to which an appeal would lie from such Court. 
*We do not think that&he language of the Judicial Committee really bears 
this meaning. Jn their judgment reference is made to the anomaly which 
would arisq if the decree of the District Munsif were held to be binding on 
a Superior Oourt and it is observed that this anomaly would not be renewed 
by the fact that from both the Courts, there would be an appeal, because 
from the judgment of the Munsif the appeal would lie to the District 
Oourt, and & second appeal only on questions of law would lie to the High 
Couri. In the next senteloe of the judgment their Lordships explain the 
meaning of the expressions concygrent or competent jurisdiction’, The term 
has regard to the pecuniary limits fs well as the subject matter, and with 
respeot to both those conditions it is plain that in the present oase, the 
Qburt which heard the former suit was' equally competent to hear the 
present suit.” The case was decided by Collins O.J and Shephard Jf and 
was followed in Raja Simhadri v, "Ramachandradu (I. L. R. 2%4Mad. 63), But 
these intermediate decisions were subsequently qverruled by a Full Benoh of* 


the Madras High Court and the law in Madras at present is the sanie åg 
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that laid down in Bholabhai’s cass: Avanashi v. Nachammail (I. L. R. 29 
Mad. 195 F. 5; 16 Mad. L J. 41). 

The Oaloutta High Court has taken quite a contrary view. In David v. 
Grish Chunder (INT. R. 9 Oal. 183) it has said: “It is now 
éontended that, inasmuch as the amount sought to be recovered in the 
present case exceeds Rs. 100, and there is therefore, a second appeal to the 
High Court, the principle of res judtoata is not applicable. But it appears 
to us that the question as to the liability to road cess was decided by a Oour$ 
of competent jurisdiction in the former case, and that therefore the prin- 
ciple of res judicata does apply. We may observe that the plaintiff could 
easily have secured his second appeal upon the point which he raises by 
waiting to sue until the amount sought to be recovered exceeded 100 rupees.” 
The question was fully discussed in the case of the Rat Charan Ghose v. 
Kumud Mohwn Dutt (I. L. R. 25 Oal. 571) where the High Court observed. 
“That being so, (No second appeal being allowable in the previous auit) the, 
question stated above does arise in this case. The question is one of consi- 
derable importance and of no small diffiou'ty. The answer to the *question 
must be sought for in the first instance in s. 13 of the Code of Oivil 
Procedure, and if that section leaves the matter in doubt, then in, the 
general principles relating to the doctrine of res judicata... ... as has been 
said above, € second appeal was barred in he former suit by reason of 
its value, but a second appeal is not barred in the present suit. Does 
this oase then come within the rule of res judicata enunciated in 
8. 13 of the Code of Civfl Procedure! I think it does, The section applies to 
five classes of cages, in one of which a subsequent suit is wholly barred by 
the decision in & former suit by reason of the subject matter of the two 
suits being the same, and in the other the trial of an fsstie in a subsequent ` 
suit is by the adjudication upon the same iesue in a former suit, though the 
subject matters of the two suits are different. The present case cames 
under the latter class, but itis not a simple type of that class. The 
simplest type is that in which the trial of an issue is barred by the adjudi- 
cation upon it ina former suit by tHe first Court, in which it was brought 
and which was competent to try the subsequent sujj. Here the adjudication 
relied on’ was in the Oourt of appeal in the former case...... But the diffioulty 
is completely removed if we read the words heard and finally decided by 
such Court” to mean heard and finally decided by such Court, either if no 
appeal is preferred from ijs judgment, or if an appeal being preferred hag 
been disposed of and the judgment of the appellate Oourt which takes the 
place Of the judgment has decided the pojnt. This view is in accordance 
with éxplanatipn IW of the section and ‘vithss, 581. ° 
* «Tt remains now to consider, whether the fact of a second appeal being 
batréd in the former suit and not,beizg barred in, the present oan mako 
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any difference. There is nothing in section 13 to indicate that the judgment 
in two suits must be open to appeal in the same way in order that the deci 
sion tipon any issue in the earlier suit can bar the trial of the same issue in 
the later one.........It may also be conceded that as aWestoppel, to use the 
language of Sir Barnes Peacock in Edun v. Beohun, “shuts out inquiry.in* 
to the truth," it is necessary to see that the principle of res judicata is not. 
unduly enlarged, and it would be wholesome restriction to the rule of res 
judicata if it is htl@ that in order that a judgment in a former suit may be 
conclusive upon any issue arising in & subsequent one. it must have been 
open to appeal in the same way as a judgmentin the subsequent suit is. 
Indeed one might go further and say that the proper application of the 
doctrine of res judicata should be confined to s subsequent suit relating 
to the same subject matter, and that the extension of the doctrine to exclude 
the trial of an issue in a subsequent suit relating toa different subject 
matter, merely because that same issue was tried in a previous 
suit in a Oourt of jurisdiction competent to try the subsequent 
suit, is of doubtful propriety, for this, amongst other reasons, that a suit 
for a comparatively small amount, say Rs. 100, though triable only in a 
Subordinate Judge's or District Judge's Court which is of jurisdiction com- 
petent to try a suitfora lakh of rupees or more, is not likely to be 
conducted by the parties wite the same interest and the®same care 
in the production of evidence as a suit of the latter description. But 
these are matters for thé Legislature and not for the Courts to consider. 
The duty of the Court is to construe the law &s it stands, and not 
to make a new, though it may be a better law. Itis quite true that in 
' interpreting a statute, to meet the obvious intention of the Legislatiure, 
‘a construction ‘nay be put upon it which modifies the meaning of 
the words and*even the structure of the sentence” (See Maxwell on the 
Interpretation of Statutes, Chapter IX), but that is allowed only where the 
Üourt is coerced to do so to avoid some serious injustice orto prevent a 
‘statute from being reduced to & nullity ; or for any other similar reason 
(See Kaparte Rashleigh, Salmon v." Duncombe]. In the present case it 
cannot be said that anyesuch reason forces us to adopt the strained oon- 
struction contended for on Paru of the respondents, for whioh the words 
used in the section afford no wé®gnt. Moreover, the construction oontended 
for will in cases like the present, be attended with some anomaly, if not 
also hardship and injustice. For if that oqnatrucgion be accepted, then to 
undo the effect of a judgment in a previous suit for rent in which a second 
appeal was barred, either party may wilfully raise a false and untbon ded 
dispute as to the amount of rehtin'the subsequent suif, toemake a 'teoond 
afpeal allowable under s. 153 of the Bengal Zenanoy Act.” (p. 578-579]. 
As to the qasos of Bholabhas v. Adeang and Fithilinga v. Vithitirtga 
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the High Court said: “But for the reasons given above, I must respect- 
fully dissent from them" (p. 579). This decision was followed in a 
subsequent Calcutta case in which it was further observed: “The plaimtiffs 
in this suit joined several oauses of aetion against the same defendant 
together, and hence instituted the suit in the Subordinate Judge's Court. 
She, therefore, joined together several suits. She cannot be allowed to 
evade the provisions of s, 13 in this way. It would have been perfectly 
competent for a Munsif to try the plaintiff's present sux fer road cess and 
public works cess.” Bhugwanbutty v. A. H. Forbes, (I.L. R. 28 Cal, 78 
at p. 81). i i 

We deduce a further principle from the decision in the last mentioned 
case vis. that a party cannot do away the effect of a decision in a particular 
case by joining slong with the cause of action several other causes of action 
and instituting the subsequent suit in a Court of higher jurisdiction, As 
regards this conflict of decisions, in enacting olause (p) of the Bill for the, 
amendment of the Oode of Civil Procedure itis said: “Itis accordingly 
proposed not to attempt to define such jurisdictions in the clause under 
discussion” and the matter was left to judicial interpretation of the law (vide 
ants p. 160). 

There is much foroe in the arguments used to support each of the oos 
ting views: *It must thus be seen which of the views is consistent with 
s.13 as it is and as it is proposed to be amended and the general 
principles relating to the doctrine of res judicata. eIn the case of Bholabhat 
v. Adesang (L L, R. 9 Bom. 75) it is not pretended that s. 13 of the 
Civil Procedure Code can be so construed as to justify the principle laid 
down in that oase. It is clearly shown in the Calcutta case that it cannot 
be so construed, There is no principle of the English fawas to the doctrine 
of res judicata on which it can be rested. On the other hend as pointed 
out above (ante) itis not consistent with the English law. It is. not 
necessary according to the English law that in order that a decision in 
a former suit should operate as res judiosta that it should be open to 
appeal in the same way as the deoisioit in the subsequent suit. On the 
other hand this notion has been rejected in the deoigion of the Privy Council 
in Krishna Behari Roy v. Brojeshwars (IL L. R. 1 Oal, 144 P. 0.) which hbs 
Been followed in subsequent Privy Ooung#tases. The anomaly of such a 
rule if indefinitely extended would lead to absurdity as pointed out at p. ante, 
It may be that in a suit the subjeg matter of whioh is less than Hs, 500 and 
the sujt is of a nature cognizable by a Court of Small Causes, a question of 
title might be raised and decided and the glaim awarded or dispissed and 
subsegtiently aesuif of the value of,mord than Rs. 500 might be brought in 
the same Court and decided the other way. Subsequently the defeated 
pajiy' in the first suit may apply for the reyiew af the judgment in the 
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former suit on the ground that the question therein operates as res judicata 
on the analogy of the principle laid down in Ghulappa v. Raghavendra. 
(7 Bom. L. R. 77). There are no doubt certain observations in the Privy 
Council decisions, which may suppox the view but thay sre explained in 
Rat Charan Ghose v, Kumud Mohin Dut (I. L. R. 25 Cal. 571 at p. 579) ase 


follows: “There are no doubt certain observations in the judgments in these ' 


' two cases which may seem to favour the respondent's contention; but they 
myst be taken in eonnection with the point, whioh the Court had to deter- 
mine, and so considered they do not warrant the view whith the learned 
Vakil for the respondents asks us to take.” It may be added that the opinion 
of the Privy Council so far as was necessary was given effect to by the 
amendmeft of the section as has been already pointed out and no further 
effect was necessary to be given to it is clear from the decision in Krishna 
Behari Roy v. Brojeshwari and the cases decided in accordance therewith, 
. When a question of title or status is raised in a suit, of the 
value of less than Rs, 500 and of the nature cognizable by a 
Court of* Small Causes, the parties are invited to produce all the 
evidence on the point and it is their duty to adduce all possible evidence, 
The sgme evidence is produced in the same Court, having the same jurisdio- 
tion, and the same question is reagitated in defiance to the decision in the 
previous oase. This is the resylt of the decisions in Bombay qnd Madras 
and much room is left thereby for perjury and forgery after all the weak 
points in the case have been discovered and discussed by the Court in the 
judgment in the previous oase and even in the judgment in appeal. It is 


opposed to the principle “that the cause of action is regarded as identical | 


though the form of action differs on the second occasion, and the test applied 
ja whether the evidente to support both the actions is substantially the 
same. " Huichin v. Campbell (2 W. B. 831); Hatin v. Kennedy (2 Bos. & Pul. 
69) It militates against the rules of interpretation laid down in Bank 
of England v. Vagltano (1891 A. O. p. 144) which has been followed in 
Indian oases (vide ants ). No doubt section 13 of the Code is not exhaustive 
as to effect of res judicata but there is no other principle on which the 
rule rests. : 

Tt is almost oonventional in this country first to bring a criminal 
action for the theft of the crop omfor oriminal trespass and then to file 
a vahivat suit under the Mamalatd&r’s Courts Act or the Specific Relief Aot 
og suit for damages for use and oooupation in the Civil Court and after so 
much wrangle finally a suit on the title: This is always the method adopted 
by the poweyful against the weak and finally when the matter oome$ for 
real decision the means of the weaker are exhausted and he hecomes imoap~ 
able of having a fair trial. Those who are oqnversant with litigation of* 
this kind will not fail „to understand ghe force of these remarks, “The 
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disadvantages of the rule are greater than the supposed advantages, if any, 
and the rule laid down by the Calcutta High Court seems sound having 
regard to the nature of the litigation and the litigious spirit prewailing 
in this country. ° ° 


* The only disadvantage that oan be pointed out is this—that in the previous 


case the party had not the advantage of the seoond appeal. There is no 
second appeal on facts and when the ‘previous decision is given on facts, as 
is the cage in majority of cages, there is no ground for gomplaint. The only 
ground for the supposed grievance is that there is no final hearing on 
questions of law. If a party has dragged another in Court and the decision is 
adverse to him in a case so framed he has no possible ground for complaint; 
for the result is brought about by his own conduct in seeking to gbt a cheap 
decision. The grievance is to the party dragged into Üourt. If the griev- 
ance is real section 586 of the Civil Procedure Code should be amendéd by 
adding to the law such expressions as “unless a question of title has beep 
directly raised and decided in the guit," The rule is opposed to the funda- 
mental principles contained in the maxim “nemo debet bis veware pro una 
causa.’’ If s. 586 be amended as aforesaid it will afford a complete redress 
of the supposed grievances and s.23 of the Small Cause Oourty Act 
already empowers the Small Cause, Courts to direot the party to go to the 
Regular Cdétrt when a question of title iseraised; By the amendment as 
suggested the rulings in Kali Krishna Tagore v. Iszatannissa (I. L. R. 24 
Cal. 557; Narayan v, Balaji (L L. R. 21 Bom. %8 ); Sada Shankar v. Brij 
Mohan Das (I. L. R. 20 All: 480;) will not come in the way. 

This article was written so long back as 1906. Since then the new Civil 
Procedure Code was passed (Aot V of 1908) and by explanation II tos. 11 
effect is given to the correct view of the law propoinde@by me above. The 
Special Committee made the following note. “The Committee were unanim- 
ous ‘in the view that the competence of a Court’s jurisdiction does not depend 
upon the right of appeal from its decision.” The explanation overrides 
decisions to the contrary, viz. Inayatkhan v. Rahamat (2 All. 97), Srirang 
v. Narvaswams (18 Mad. 189), Nama" Sivayo v. Kadir (17 Mad. 168 at 
p. 178). Vythilinga v. Vythilinga (15 Mad. 111), Bholabhat v. Adesang (9 
Bom. 75), Govind v.Dhondbarao (15 Bom. 104, Aranasi v. Nanchand (29 
Mad. 196), Ohetram v. Gango (6 A. W. Ne), Rahat AUS v. Alai (3 A, W. 
N, 203), Anawar v. Naru Hag (4 A. L.J. 517), 

The Madras High Court wept stil, further and held “In appealable oases, 
a deqsion to be res judicata must have been given in a previous suit which 
the parties, according to the ordinary ,prpcedure, were entitled to take, as 
do fact and daw,’ ultimately to the ‘amé (or corresponding) appellate 
tribunal, to which the subsequent litigation, wherein the decision is relied 
a conclusive, could be iie 4f the ze a thus deduced js o. the 
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first defendant's contention, às to res judiosta is unsustainable, as the 
suit in the Subordinate Court was for less than Ha. 5000 and” only an 
appegl upon questions of law lay to the High Court; whereas the present 
,9laim i is fora sum over Re. 5000 ‘and admits of an appeal on facts also," 
‘This prinoiple was dissented from in Subbannah v. Huddlestone. (L I. Re 
17 Mad. 273) and was not since followed in any of the High Courts and is 
opposed to the rulings of the Privy Oouneil already usque. (Krishna 
Behare’ 8 oase.) , 

* [t remains to discuss ihe decision in the case.of Pio x, Balionimea 


(I. L- R. 8 Mad. 83): The entire property comprised in the deed of gift in 


that suit exceeded in value Rs, 2500 and was thus beyond the jurisdiction 


of the District Munsif. A previous suit in respeot of a part of the property, . 


of the, value of less than Ra. 2500 was brought in the Munsif’s Oourt and 
. was decided. ' On subsequent suit in respect of the whole of the property 
' comprised i in the deed of gift being brought in the Subordinate Judge's Court ` 
the defence was that the decision in the previous guit operated as rea pudtoata, 
It was hold that the decision operated as res judicata only in respeot of the 
property comprised in the previous suit. It would appear from the facts 
of the case that, if the property previously adjudicated upon had been’ 
excluded from the second suit, the value of the property actually in dispute 
would have been within the jurigdiction of the Munsif. But the High Court 
held that the validity of the deed of gift.involyed the whole value of the pro- ' 
perty comprised init. Ifthe decision is correct it may be said that the 
previous suit was decided without Jurisdiction and the decision thereon so 
far as the property comprised in it, was not also res judiosta. But 
as a matter of fact it was held to be res judicata; and if this be correct the 
second suit was clearly within the Munsif’s jurisdiction and it ought to have” 
been held as yas done in Bhugwanbuity v. Forbes (I. I. R.,28 Oal. 70). 
that the decision in the previous case operated as reejudtoatu. ^ The, 
` decision would seem to be opposed to the decisions which hold that the 
amount: of the olaim and not of the bond sued on determines the jurisdic- 
tjon and. the decisions of the Privy Council already referred to. 

Such incongruities in Judicial : decisions and in like cases such as in cases 
fordeolaration and for setting aside adoption oan be avoided by framing ' 
rules under in the Suits Valuatiom Act. 
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Butterworths’ Ton Yu Digest (1898-1907). Under the Generat Büitor- 

. «hip of 815Nzy W. CLAREZ, of the Middle Temple, Barristereat-Law. 

'" In Four Vola. Lonpon: Butterworth & Co, 11 & 12 Bell Yard, 
Temple Bar. 1908. Roy. 8vo. Pages, Vol. i, Oola. 1356; Vol. ii, Cols. 
1258 ; Vol. iii, Cols. 1236 ; Vol. iv, pp. 362. Price 4 à net, 

Tus Digest of English oaso-law edited by Mr. John Mews contained, 
English cases reported down to the end of 1897. The present Digest covers a 
period of the next succeeding ten years, that is, 1898-1907, and forma a fit- 
ting continuation of the main Digest. The general system of classification 
adopted here is based on that pursued in the publishers’ well-known serials, 
Lord Halsbury’s Laws of England and the Encyclopaedia of Forms and 
Precedents, with such modifications ag the nature and wider soope of a, 
Digest rendered necessa-y. Every reported casein England during tho. 
period and a large number of Scottish and Irish cases have gained admis- 
sion into this well-agsorted museum. “ A feature of the work,” we let the 
publishers describe it in their own words, “is the facility with which 
references may be made from one heading to another. The oases under 
each general heading are numbered consecytively, and where the oase-note 
contains a reference’ to a case judicially noticed, such reference gives also 
the heading and number under which such oase will be found. Whenever 
a oase deals with moreghan one subject it has been digested and inserted 
under the several headings, and cases that have been judicially noticed are 
specially indicated.” This is a grand idea, carried out in a grand frashion 
in four portly volumes. Oases bearing on one subject are generally 
grouped under one heading and there they are laid out in igtelligible sub- 
divisions or minor. groups, Attention is called to this main heading by 
as many cross-references as the sides of the subject.or the varieties of the 
approaches to them would suggest. Mr. Sidney W. Olarke and his seven 
oo-Adjutors have been unremitting in Wheirindustry in bringing their vast 
and varied task to a successful termination, The publishers and printers 


have added to it the unusual elegance of mechanical execution of a very 
high order, 





` e. 
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Sohons’s Codes of "Orminal Procedurs, Sixth Edition. By Dr, S. 
' — BWAMINADHAN, Ph. D? M.*A* LE. B., B. Bo., of Gray’s Inn, Barristereat 
w. Madras: Addison & Oo. Poona: The Dekkhan Book Agenoy. 

os Roy. 8 vg. Pages oxxxiv, 108% 82, olv and 148. Price Rs, 16, 
e Sonont’s bodk requires no words of introduction at our hands. Its fojo- 
doing editions, which were afl revised by the annotator himself, earned the 
reputation it has acquired, It inepelthetio to a hore that ir men and 


* 
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assiduous Mr. Sohoni has passed away from tho scene of his labours under 
Somewhat distressing circumstances. The presenteditión has, therefore, 
pasdbd through the Editorship of Dr. 8. Swaminadhan, a distinguished gra- 
duate of the Harvard University arfd a promising mefnber of the Madras 
Bar. We are told that “ the Editor has striven hardtoafford all reason- 
able facilities to stimulate the art of accurate thinking while on one's leg 
— 8n accomplishment but seldom exhibited in this country, even by the 
foremost men in*tMe profession." This, theh, affords the key-note of the 
system invoked in this edition: and it invests the book with an additional 
interest, The unremitting industry of the late Mr. Sohoni had resulted in 
& collection of & large amount of material in the shape of decided cases and 
circular orders issued by the different Courts in India of final jurisdiction. The 
learned editor has breathed arrangement and orderliness into the mate- 
rials at his command, and has succeeded in presenting our old friend in quite 

ea new garb. The latest edition of Sohoni’s work will, we think, hold its own 
against any other commentary on the Code yet published. We have a word 
of praise for Messrs. Addison & Oo., for the nice get up of the book, 





Insanity in India. By Major G. F, W. Ewexs, M. D. Dip. Pub. Health. 
OALGUITA : Thacker, Spink & Co. 1908, Demi 8vo. Pages xii and 347, 
Price Ra. 7-8-0. e E 

INSANITY in its broader and general aspects is essentially the same through- 
out this wide world of ours, Its evidences in a particular oountry are 
modified by the environments, habite and customs of the peop'e, The litora- 
ture on the subject in this country was hitherto confined to isolated chapters 
in books on Medical Jurisprudence, To Major Ewens, therefore, belongs the 
oredit of bringing uf an independent work on Insanity. It mainly deals 
with its symptems and diagnosis with reference tothe relation of crime 
and insanity. No attempt has been made to discuss the pathology or- indeed 
to do anything beyond attempting a clinical picture of the varieties met 

‘with, The author's experience as Superintendent of the Panjab Asylums 

for seven years ranged over a great fany number of types and peculiarities; 

‘and he has placed on regord the results of his experience in the pages before 

us, It goes without saying that this excellent work will be a helpmate to 

members of medical and legé& professions in dealing with cases falling 
within its purview: and the knowledge conveyed by its ‘informing 
pages will tend to alleviate the miserigs of a, mast unfortunate section of 

suffering humanity. 4 





The kand Acquisition Ac. By Monn CHANDRA SAREAR, eof the Benga 
e ProvinoialOivil Service. OaLoutra: Weekly Notes Printing Works 
Hastings Street, 1908. : Crown 8 yp, Price Re, 2-8-0, =e 
e . z . . ? kd 
M e e . 


e 


ue. 17] ` $oURRAL, . 175 
e? 3 4. 

"LmieATION under the provisions of the Land Acquisition Act is growing 
apace. In this City at any rate, the combined operations of the Bombay Port 
Trust, the Bombay City Trust arid the Harbour Branch Railway have invest- 
ed the Aot with an importance which it never knew before: and cases 
. Upder the Act are adjudicated upon almost daily in our Courts, An annotated 
edition of the book will therefore appeal effectually under the circumstances. 
In the book under review, the Act is annotated with care and thoroughness. 
Almost all the reported cases on the subject are referred jo in the commen- 
taries. 


A Memorandum of Praotios in Civil Cases. By W.J.Howarn, LL B., of 
the Middle Temple, Barrister-at-Law. Becond Edition. Calcutta: 
Thacker Spink & Oo. 1908. Orown 8 vo. Pages 104. Price Bs; 2. 

Oxz often feels the want ofa good “Practice” book in this country. 
There are excellent works on the subject in England and America: but too 
much reliance on them here is not- permissible owing to vast differences e 
that exist on many points of vital importance. It isto be regretted, therefore, 
that there is not a single book on the subject yet published which attempts 
. to orystallise that very fleeting and evanascent subject “Practice.” We 
wish Mr. Howard had elaborated this his seoond Edition. Even as it is, we 
&ooord to it a woloome. The book conveys important information on sub- 
jects regarding whioh a fresh praotitioner-at-faw requires guidance. 





The Provincial Insolvency Aot, ':1907. By A.P. Mupomaxn, I. 0. 8. 
Registrar, Appellafe side, Calcutta High Court. OarovuTTA: Messrs, 
Thacker, Spink & Oo. 1908. Demi 8vo. Pages x and 134. Price 
Rs, 4-8-0. 

` The Provincial Insolvency Act which came into force $n the Ist day of 
this year has given rise to a number of annotations upon &s provisions. 

The present book is an effort in the same direction. lt is distinguished 

from other books on the subject by the clearness and conciseness with 

which the commentaries are prepared. They are well arranged and arg 
drawn from English and Indian decisions on the subject Three useful 
rope oonolude the book, ` Two of them repreduce rules framed by 

the High Courts at Oaloutta and Madras under the Act: and the third ong 
gives a comparative table of sections in tf English and Indian Acts on 


Bankruptoy. 
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NOTES: OF CASES. 


l {The important ones will bs fully reported hereafter. | ^ 








4.0. 2. E ‘ 
fone [ Cor. Chandavarkar and Heaton JJ.) , 
ao (Seoond Appeal No, 585 of 1907). | 


August 3. District Municipalities Aci (Bombay Act 11I of 1901), Seo, 19— Aoquisitiox , 
AxmaBApS of lande Discreiion of Municipality. 
` Mumio- When the law gives to a Muniorpelity the authority io exercise its own 
LITY. . disoretion as to what land should be aoquired and what not, the Civil Court 
v. cannoé interfere with the aob which is protected by such authority, and the’ 
CHAMANDA J otion of the Municipality cannot be interfered within the absence of any 
= allegation or any evidence to show that the Municipality in acquiring the 
land: was not acting honestly or was plainly abusing the power conferred 
on it by s. 93 of the District Muniolpalitios Aot, 1901. t 
i ' Mr, T. R. Desai, for the appellant, 1 
. Mr. e. 8. Rao, for the respondent. 





E [ Oor. Soott: C. J. and Knight J.) MAC 
(Cr. Rev. No. 74 of 1008), 
1908 Oriminal Procedure. Code (Act V of 1898), Sen, 195 (6) anofion— Eetension 
of time, . 
The power of tho High Üonrt to ere the time, in case ot a sanction 
Simon Vo prosecute, is conferred upon it, by the Criminal Procedure Code, s, 195, 
- — Sub-s. 6, which provides that the High Court may, for good cause shown, 
nn. Axpxo extend the time, When, therefore, an application is made for extension of 
~~ time it Hesupon the party applying to show Ls cause "iy the time’ 
* should be extended, 
Mr, P. 49. Skingne, for the accused, , 
Thg Government Pleader for.$he Crown. 


"i ‘ 





[ Oor: Chandavarkar and Heaton JJ.] 
A. C. J (FE. A, No, 196-0f 1907), 
11908  ' Pars Marriage and Divorce Aet (XV of 1858)— Disorce— Petitioner s adul- 
w tery—Legal ground for refusing divoroe. 
September 4. Under s. 32 of the Parsi Marriage and Divorce Act 1865, the petitionor’s 
Sri adultery is a legal ground, upcn which a suit for divoroe should be rejected. 
m ` Mr Binning, with Mr. ZB (f. Mehta, and Mr. Ratanlal, for the: appellant. 
Hong Mr. Motivalla, with Mr. L. A. Shah and Mr. N. K. Mehia and Mr. Hanu- 
.— bhai Nanabhai, for the respondent. 4. , o 
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TESTAMENTARY POWER UNDER HINDU,LAW. 





x By 8. VENOAYAOHARIAR, B. A. M. L 


R. MAYNE, in his learned treatise on Hindu law, says that "there 
are texts of the Hindu sages which contain the actual germ of a 
wil and which were capable of being developed into a complete testa- 
mentary system” and cites the texts of Katyayana and Harita in support 
of his proposition. (Mayne’s Hindu law, 7th Edn., p. 639.) . These texts, on 
examination do not seem to support the inference drawn by the learned 
author, The texta themselves are as follows :—“What a man has promised 
in health of sickness, for a religions purpose, must be given; and if he 
die without giving it, his son shall doubtless he.oompelled to deliver it.” 
* After delivering whaj is due as a friendly gift (promised by the father), 
let the remainder be divided among the heirs" (Katyayana, see 2 Dig. 96; 
3 Dig. 388.) Harita says as follows:—“ À promise made in words but not 
performed in deed, is a debt of conscience both in this eyarld and the next” 
(2 Dig. 171.) There is nothing in these texts suggestive of the jyridical ooncep- 
tion of awill. They are mere words of recommendation or exhortation to the 
heir to respect the words of the deceased and give effect tohis desires. They 
olearly negative any vight in the dying man to regulate the course his 
property had to take after his ‘death. The corporate character of the 
Hindu joint family property was in itself a standing obstacle to the recogni- 
tion of any such individual right in the departing head of the family. The 
property was the property ofthe family andthe father was merely the ‘head 
or the representative or the Manager’. “The Shastris of Bombay gave it 
as their opinion that “there was no mention of wills in their Shastras and that 
therefore they ought ndt to Ue made” (2 Strange’s’ Hindu law, 4 Dig]. 
Analkynation of joint-family property even for family purposes was 

discouraged and nqt recognised by many df the Smritti writers:— e 
e “Joint propérty should not be given even when in great distress.” 

` Daksha cited in Ratnakara). 
e“ They who.are bom, they who are yet untegotten, they Wo are HS in 
3 2 
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the womb, require the menns of support ; no gift or sale should. therefore 
be made,”—A text (probably) of Vyasa cited inthe Mitakshara. 

“ Am Ànvahits deposit, a Yachita, a pledge, joint property, a deposit, a 
Bon, & wife, ths whole property of one who has ofepring and what has been 
promiised to another man ; these have been declared by the teachers in-' 
alienable by one $n the worst plight even," —( Narada, IV, 5). 

^ And the anxiety to keep the family property intact so that the claims of 
its members for maintenance and support, may not be imperilled makes 
itself folt in such texts as the following :— 

‘Sacrificial gains, land, written documents, food, water, and women are 
indivisible even to the thousandth degree." ——Ushanas cited i in the Bmritti 
Chandrikb. 


* No one is master of the niena which descended’ from ancestors, 7 


even when there is partition of wealth. It is simply tobe enjoyed; there oan 
þe no gift or sale of the same, "—Vridha Yajnavalkya cited: in the Smritti 


Chandrika. : 
While there is another group of texts which mark a step in advanoe by re- 


cognising a power of alienation in family-members but take care to re- 
mind fhe reader that such a power of disposition must be subordinated to 
the overruling claims of the family. . They are as follows :— 

“A single coparcener may noh without consent of the rest, make a sale or 
gift of the whole immovable estate nor of what is common to the family.” 
Vyasa cited in the Dayabhega, ohap. IL, v. 27. ker S 

* The entire property in excess of what is requited for the support of 
the family, and with the reception of the dwelling konaa máy be given.” 
(Katyayana cited in Viramitrodays). 

* What remains &ffr defraying (the necessary expenses for) the food Bud 
clothing of his family may be given bya man; otherwise fby giving more 
than that) the religious merit supposed to be soquired by the giving though 
tasting like honey at first will change into poison in the end’.—A text of 


, Vrihaspathi. 


oBut'‘no- text-writer could be quoted “who advocated powers of alissstlon 
inrderógation -of the "obligation of tlie head of the family to maintain eyen 
thé-remotést mentber in it, while to direct a course: of devolution which is 


to'take effect After his death in olmpnels unknown to the law of the SEHE. i 


would havé' made these text-writers stand aghast. 


‘The’ late'Bir Henry Maine, the charm of. whoge style and the Mügsoittvén dn). 


of:lwhose method haye thrown a flood of light into many a dark oorper-af 


ant Tarjéprudenoo, Bays, & ‘In Hindu’ law there is no such grk: as 5 true, à 
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human Society. Similarly, the rudimentary testament which the Rabbinical 
Jurisprudence provides for, hag been attributed to contrast with the Romans." 
(See Maine’s Ancient law, pp. 193—196 especially), In Mussulmanduris- 
prudence, the power of testaticn is paxially allowed but according to the 
‘opinion of the best writers on Muhamaden law, the Prophet must have 
been aware of the Institution of Roman Wills widely prevalent in the 
adjacent provinces of Syris, Andulasia, subject to the Roman sway. “The 
only form of testament which can with any reason be supposed,” continues 
Bir Henry Maine, “ indegeneons is that recognised by the usages of Bengal, 
and the testament of Bengal which some have own supposed tobe an inven- 
tion of Anglo-Indian lawyers, is at most only a rudimentary will” (Maine's 
Ancient law, p. 197). The learned jurist cites no authority in Support of 
his statement and we more than doubt that Mr. Maine here refers rather 
to the complete power of alienation possessed by a Bengal father under the 
law as elaborated by Jimuta Vahana than to any genuine and conscioug 
power of testation. Be this as it may, it may be asserted with tolerable 
certainty that the ognception of a will was foreign to tha gentus of the 
Hindu law. As Mr. Mayne puts it,‘ the native languages do not even 
possess a word to express the idea’, (Hindu law, 7th Edn.. p., 537), 
Indeed the peculiar course of development -which Roman law underwent 
and which tended to throw adoption intoethe back ground and perfect 
the law of testamentary succession had the very opposite effect in Hindu 
law of perfecting thelaw of adoption and rendering it unnecessary for 
Hindu sages to hit on £ power of testation and thence develop a complete law 
of testamentary succession. Indeed, according to the ideas of the Roman 
lawyers and Hindu Rishis, the purposes served by the institution of wills 
and the practice of adoption were identical with refefer&e to the original 
Roman will, Mr, Hunter's remarks are very instructive. He ways, “one kind 
they used to make inthe comitia oalata. The comitia here referred to 
means comitia ouriata. Aulus Gellius says that in the comitia wills were 
made and “ detestatio s&crorum". Opinion has differed in regard to the 
meaning of detestatio. According to De Coulanges, it refers to arrogation 
when the person srrogated surrendered his own family rites to pass into a 
new family and share its cultus. The consent of the plantiff seems to håve 
related to the devolution of the sacred reti and we gatherfrom Aulus Gellius 
that the will was a legislature enactment. Apparently then, the first Roman 
will was a legislative aot githar gubgtituting new heirs for the natural heirg, 
or, which is perhaps more likely, giving an heir to a man who would 
otherwise die without heirs." (Huntez’s Roman law, p. 766). We learn 
from Bir Henry Maine that the wills exhibited in tho comitia calata* were 
not enrolled but simply reaited to the members who were supposede to 
take note of their tenor and t?» ammit them to memory.’ (Ancient law, 
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p.203) And thus, as Mr. Ghose points out, (Hindu law, Ist Ed., p. 658 


footnote) ‘there was no difference between making a will which originally - 


was made orally and making an adoption, the oldest form of which was 
called arrogatio! And Mr, Hunter remarks, “the arrogat.on took place 
in the comitia curiata in the ordinary form of legislation.” e 


All this indisputably point to the identity of the conceptions involved - 


in the ideas of wills and adoptions and the sameness of the proceedings 
by which they weye effected by ancient communities, This will also clearly 

show why the Hindus having stuck fast to the practice of adoption never 
resorted to the more developed form of continuing the succession by the 
method of testation. 

The foregoing will go to disprove the assertion gratuituously advanced 
that the habit of making wills has had its origin in Brahminical influence 
and received its development in the ‘sanctity attributed to religious gifts’. 
The true cause for the practice which first sprang up in Bengal and after- 

‘words extended to the wholeof India was the influence of the Supreme Court 
of Bengal which was sworn to administer English law for the town of 
Oaloutta and whose example was largely copied by the commercial instincts 
of the Natives of Bengal. 

In” Bengal the certificate of the Suddar Dewany set at rest the cone 
flicting ‘views of the decisions and established that so far as Bengal was 
concerned that ‘a father as regards all his property and a co-heir, as re- 
gards his share, may dispose of it by will as he likes, whatever may be its 
nature '(Per Lord Kingsdown in Vagalatohmee v. Gopoo Nataraja, 6 M. L A, 
p.944; per Peacock O. J. in Tagore v. Tagore, 4 B. L, R. 0. 0, 3. 159; per 
Willes J. in Tagore v. Tagore, 9 B. L. R. 396). In Madras, after a long current of 
conflicting decisions, fhenewly constituted High Court, reviewing all the pre- 
vious decisions jn 1862, said: “ It is not necessary for us hereto oonsider and 
lay down any general rule as to how far or under what circumstances the 
law gives toa Hindu the power of disposal by will. But we may observe 
that now that the legal right to make a will is settled, there seems nothing 
in principle or reason opposed to the *exeroise.of the power being allowed 
co-extensively with the independent right of gift or'other disposal by act 
intervivos which by law Or established usage or oustom having the force 
of law anative now possesses in Madras. To this extent the power of dispo- 
sition can reasonably be considered to be in conformity with the respec 
tive proprietory rights of the possessor of prog, and of heirs and on 
Parceners as provided and secured "by' the provisions of Hindu Jaw.” 
(Vallindyagam v. Pachohe, 1 Mad. H. 0. 326, 399)  Westropp C. J. mfms up 
the stgte of the law in' Bombay.as Yolows: “In the Suprgme Oouft the 
willa of Hindus ‘have always been recognised and also in the High Court 
at the original side. artere questions there may formerly have bebn es 
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to the right of a Hindu to make a will relating to his property in the Mof- 
fusil or as to the recognition of wills by Hindu law, there cannot be any 
doubt that testamentary writings, are made in all parts of the . Mofuasil of 
this Presidenoy, but as might have beer expected much more frequently in 
fome districts than in other and this Oourt at its appellate side, has 
on several occasions recognised and acted on such documents.” (Narottam Y. 
Narsandds (3 Bom. H. O. 4.0, J. 8) 

We have then a law of testamentary succession recégiised “by judicial 
decisions but unknown .to the ancient Smritti writers. In the case of 
Sonatun Bysak v. Juggut Soondares (8 M. I. A, 85), their Lordships of 
the Privy Council held that the extent of the testamentary disposition by 
Hindus must be regulated by the Hindu Jaw. But asthe law of Rishis and 
commentators recognised no law of wills, what their Lordships probably 
meant was that powers of testation were allowed within the limits 
prescribed to slenation by gift inter vivos (See Beer. Pertab Saha ve 
Rajendra Pertab Bolma 12 M. L A. 1) The Apglo-Indien Judges while 
thus importing notions of western jurisprudence seem to have grievously 
ignored the cardinal fact that, according to the widely prevalent systems 
of Hindu law known as Mitakashara, there is no such thing as suoceesion 
properly go called as in Roman and other systems of law but that the whole 
body of mSmbers of sucha family approximated to the status of w 
corporation, whose rights and liabilities were of a mixed character, some 
members of which, known as coparceners beifig entitled to call for a 
partition while others Were merely entitled to a right to maintenance till f 
partition took plaoe while there was a third group of persons whose claim 
was only a right to maintenanoe both before and fer partition, Even 
under a Dayabhaga system of law which offered a fairly.close parallel to 
the unfettered ownership of English law, and which therefore seemed to 
to have offered a tempting bait to the Anglo-Indian lawyers and: judges to- 
wards the recognition of testamentary power in Hindus, the father’s liberty 

, inthe distribution of his self-acquired property, and a fortiort of the 
ancestral (immovable), property is fenced round witha number of limitations 
(Dayabhaga, ii H 15-20, 35, 47, 56, 73, D. N. B. vip 16. Raghunandana ii 
2-6, 26-29). MN 

Under such circumstances it may asWf6ll be doubted whether Jimuta 
Vahana's ascription of unfettered power of -alienation to a Bengal father 
oould in any way justify the recognition in his prescribing the course which 
his pipperty ought to take after his death, When once it was considered 
that a man might bequeath his geparaáe or solf-acquired © property or 
property held By him in absolute severalty ‘ag the surviving remnant of 
a ooparoenery, the Courts hed to resort to all sorts of unsound analogies ahd 
mako-shifts in"their eagerness tQ prop up thanewlf di e institution, 
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In a case where the question waa whether the devise of ancestral immovable 
property was valid as against his only son, the Court said: “At the moment 
of death the right of survivorship is in conflict with the right by devise. 
Then the title by survivorship being the prior title, takes precedence to the 
exclusion of that by devise." ( Vitla Butten v. Yemenamma, 8 M. H. C. €, 
Again in Venkata Suria Mahipathi v. Court of Wards in which an alienation 
by will in favour of an surasa son and to the detriment of the ‘interests of 
the adopted son «vas questioned by the latter, their Lordships of the Judicial 
Committee of the Privy Council maintained the disposition, remarking that 
in the case of an impartible estate, as here, “ where coparcenery between 
the Raja and the adopted son was not admitted, the title by devise would 
have priority to the title by succession.” (22 Mad. 388 at p. 397). 
With alldue deference to these authorities, it is respectfully submitted that 
the principle of survivorship rarely, if atall, receives any countenance in the 
.texis of the Smritti writers. Prof. Goldstucker tells us that “the spiritual 
benefit alone regulates all cases of succession and it is unnecessary and 
unressorable to introduce a second principle, hitherto unknown which 
would entirely alter this law so far as undivided families are concerned, 
“There is only one principle,” says he,—“the principle of spiritual bene- 
fits,” and the second (the principle of survivorship) does not exist at all" 
(Goldstucker’s Literary Remaing, Vol. II, 165—168 quoted in Sarvadhicari’s 
Principles of Inheritance.) Though exception may be taken to the first prin. 
ciple being laid down as «f universal application in Hindu law, the learn- 
ed professor’s latter statement seems to bea fair representation of the 
law of Bmrittis in this particular. Mr, Sarvadhioari holds to the contrary, 
citing the texts of Mitakshara, Madanaparijata and of Viramitrodaya 
which are as follotrs*— . 
* On failure»of male issue, the coparcener alone, shall take the inheri- 
tance, and not the widow eto." (Mit. Chap. II 9:4). 
* Another coparoener shall take, even in presence of deceased's widow, 


the property of & person who died without leaving sons or grandon, 


(Madanaparijata, Ma. 2733). 

“ If any one of the reguited coheirs die without leaving malo i igsue, then 
tfe succession to his estate would devolve upon a surviving oo-heir." 
(Viramitrodaya, IV 2-4).” ©, 

It is to be observed that all the above texts cited.in support of lis theory 
[efer exclusively to "Reunion" among mepbers yho had already separated, 
The very fact of their union after mutual separation may be takergto be 
evidence of a desire in them to jmpress the character of joint family pro- 
pertyupon their divided interests dd to,exolude the pobsibly of such inter- 
oss falling into thé hands of the widow of a aoparcener since deceased—- 
$n argument which evigently s has no application to the case of an original 
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undivided family. The observations of a very recent and learned writer on 
Hindu law tend towards the above view, He says: “ The ides that unti] there 
has been an actual division of property, the family should be considered jeint, 
and should have the right of survivorship as among themselves is not to be 
found in the Smrittis. Indeed the principle of survivorship ig & principle 
enunoiated by acute commentators like Vachaspathi Misra and others who 
improved upon thetheory propounded by Vijnanesvara, in order to reconcile 
the conflicting rules about the inheritance of widows anè deughters. They 
Bay, the rule of inheritance about widows succeeding, applies only when one 
has any property of his own. Butwhen heisa member of the joint family, it 
cannot be predicated what part of the property is his andthe property on 
his death remains with the family. The ideathat property belongdü to the 
familyis as ancient as the Vedas and probably older than they. -But the 
introduction of the-principle of survivorship to make the conflicting rules 
of the Smrittis agree shows want of knowledge of the history of the law. , 
We find no indication in the Smrittis of one rule of succession of joint 
property and another for separate property except in the oase of tenuited 
brothers”.- (Ghose's Hindu law, Ist. Edn., pp 320-321) 

To engraft on Hindu law a new power of testation and then to preyeng the 
disintegration of joint family property by calling in the aid of analogies drawn 
from the prificiple of survivorship which waseresortedto by Vijnaneshara and 
his followers to elevate the legal status of women is indeed to outstep the, 
legitimate functions .of mere interpreters of law amd to arrogate the higher . 
privileges of a law givet. Though ithas its justifloation in the altered 
conditions of time and circumstances and the progressiye character of 
Hindu. Society, still itis not warranted by the old law of the Smritti writers, 

The logical outoome of the distinction between the Bréference given to 
the title of survivorship in Vila Butten v. Yamenamma 8 M. H. O. 6 and 
that given to the title of devise in Vencata Surya Mahipathy v. Court of 
Wards(22 Mad. p. 383), though based by their Lordships of the Privy 
Council on the impartible nature of the estate in the latter case and on the 
Oonsequent absence of any copsrcener§ interest is also in jarring discord 
with the historical investigations into the nature and origin of the institu» 
tion of joint family; for both a joint family and an impartible estate art, 
if viewed in the light of recent decisions,gmd the opinion of learned jurists 
are only particular instances of corporations aggregate and sole respectively; 
and more in the nature of, petty kingdoms whose heads were rather office, 
besreys than absolute proprietors. “ Among Aryans originally,” says Mr 
Ghose, “every joint family was a Kingdomin itself and’ the lay of primo* 
genitufe in priacipblities also had, its ofigin-that there -cannot be dwided 
tule,” (Hindu Law, Ist Edn., p. 319) “The corporate character of ancient 
Zamiidars and poliyars, has by’ long course of jndiciel decisions beon 
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destroyed and an anomalous character of impartibility and of descent toa e- 


single heir based unscientifioaly on family custom substituted therefor 
with the result that an issue is raised in each oasoas to whether the Zamin- 


' dari or polliem is partible or impartible—an issue altogether alien aņd 


unmesning in,respeót of a corporation. The incident of imalienability 
attaching to the corporate character has suffered still more.” (Per 
Bhashyam Iyengar J. in 27 Mad. 435 at p. 459). "The Agnatio union of the ` 
kindred if anciént Roman law, and a multitude of similar indications, point 
to a period at which all the ramifying branohes.of the family held together 
in one organic whole; and it is no presumptuous conjecture, that when the 
corporation thus formed by the kindred was in itself an independent society, 
it was governed by the eldest male of the oldest line. Itis true that we 
have no actual knowledge of such a society. Even in the most elementary 
communities, family organisations as we know them, are at most imperia 
in imperio, But of the position of some of them, of the celtic olans in . 
particular, was sufficiently near independence within historical times to 
force on us the conviction that they were once separate imperia and that 
primogeniture regulated the succession to the chieftainship. It is, however, 
necessary to be on our guard against modern sasociations with the term of 
law. We sre speaking of a family connection still closer and more 
stringent than any with which®we are made aoquainted by Hindu Society ` 
or ancient (Roman) law. If the Roman Paterfamilias was visible steward 
of the family possessiens, if the Hindu father is’ only joint-sharer 
yith his ‘sons, still more emphatoally must the true patrierohal chieftain 
be merely the administrator of a common fund" (Ancient law, p, 235). 
The above citations bring in to bold relief the anomaly of applying 
inconsistent set df fegal principles to institution which were: identically .. 


-the same ate the outset and which as evolved by the disintegrating 


influences to which Indian Society was subject and by the course taken 
by the judicial decisions of the land, came at least to be impressed with 
different legal incidents, They further emphasise the observation that 
wills were unknown to the Indian branch of the Aryan family of Mankind, 
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CIVIL PROCEDURE CODE, Sze, 266, Cl, ©. 


; Sau 266 of the present Code e of Ci Civil.Prooedure exempts from attach- 


ment “ when the judgment-debtor is an agriculturist, his implements 
-of husbandry, and such cattle and seed gráin as may in the opinion of the 
- Oourt be necessary to enable him to earn his livelihood as such” (vide ol. 
^45); and “the materials of houses and other buildirfgs' belonging to and 
-oceupied by agriculturists " (vide cl. c). And s. 60, its looum tenens, in the 
new. Code, while preserving ol, (b), adds, “ and such portion of agricultural 
produoe or any olass of agricultural produce as may have been geclared to 
be free from liability," under s.61 on account of its appearing “ to be 
‘necessary for the purpose of providing until the next harvest for the due 
-eultivation of the land, and for the support of the judgment-debtor and his 
family; " and for the rather inartistic al. (c) in the present code, substitutes 
the following :—“ houses and other buildings with the materials and the 
-sites thereof, and the land immediately appurtenant thereto, and necessary 
for their enjoyment, belonging to an agriculturist and occupied by him.” 
In dealing with cases that fall under these clauses, we would hare first 
to determine whether a particular judgment-debtor is an agriculturist. 
None ofthese Oivil Procedure Codes gifes us a definition of the term 
-agrieulturist, nor can we derive any help in this respect from the General 
Clauses Acts (Act X of 1897 General and Att I of 1904 Bombay) We 
-shal] have therefore tó be guided by the ordinary acceptance of the term. 
An agriculturist, as ordinarily understood, isa person, who earns his 
livelihood wholly or principally by agriculture, And | this was precisely 


‘-the definition at first adopted in the Dekkhan Agrioultürists Relief Act in 


1879. In 1882, however, this definition was amended ef as to include 
within the term persons “ who ordinarily engage personally in agricultural 
labour.” The“ sphere of influence " of the term seems thus to have been 
-widened so as to apply it to the constructive agriculturist, as opposed to the 
real one, equally. What peculiar charm agricultural labour possesses is 
-more than one can guess, but the fact remains that an agricultural labourer 


‘at Rs. 100 per annum oan claim benefits, which under similar oir- 


* 


* 


-cumstances, would be denied to a domest@ servant, getting Rs, 50 per year. 
Can such constructive agrioulturist olaim the benefit of the exemptions 
allowed by al. (c) of s. 286, ar & Gü herein | before men Honed 80 far as his 
houda, is concerned 1 
I think he cannot. And I base my opinion upon tho propere reading of 
ol, (b. Tho werd dgrioulturist ooours iX ol. (b) as well as in al, (c) ant must 
“have the same meaning in both of them. 
. The words implements of husbandry, qnd cattle and ,seed-grain &o. 
-seem clearly ta refer to the true, EUR, for, Ae congtrlotive 
3924 
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agriculturist, being no more than a mere Maden can hardly have 
predicated of him their possession. The legal fiction whereby the false 
article is made to rank equally with the genuine one must be confined to- 
the D. A. R, Act which alone has sanctioned it, I might also mention that* 
these clauses also find place in s. 266 of the old Procedure Code of 1877, 
andthe term agriculturist, as therein used, must have meant what was. 
commonly understeod by it. 

Since the regent extension of some of the provisions of the D, A. R. Act,. 
this question is likely to oome up frequently beforeour Courts: And I 
have suggested it here that it may receive fuller consideration. 


V. N. P. 


RECENT ENGLISH CASES. 


CorrRIqur— Unpublished Picture—Property in Pioture—Oommon Law 
Right—Infrigement—Pirated Oopy—Innocent Publication—Damages, 
Any person who, however innocently, publishes a pirated oopy of an un- 
published picture, not registered under the Fine Arts Copyright Act, 1862 
(25 & 26 Vict. o. 68), is liable to damages for infringement of the owner’s 
common law right of property in the ee Mansell v. Valley * Printing 
Co. (1908, 2 Ch. 441.) 

FisHERy—Presoription th a que Eetate—Profit prepdre in alieno: solo— 
Presumption of legal origin. A prescription in a que estate for a profit 8 
prendre in alieno solo without stint and for commercial purposes is un-- 
known to the law. Therefore, where by way of defence to an action of 
trespass by riparian proprietors, the alleged trespass consisting in fishing 

in-a non-tidal reach of river of which the plaintiffs claimed to be the: 

owners, thé defendants set up a prescriptive right to a free fishery or 
. oommon of fishery vested in the freehold tenants of a certain manor or 

hundred whose freeholds were situate ip any of the parishes adjoining the - 
river, and proved that they and their predecessors in title as such free- 
holders in exercise of such*alleged right for three centuries past had openly 
and notoriously fished from boats with nets for salmon and other fish in 
the portion of the river in question “and sold the’ fish so caught in the 
rharket:— Held, that the Court could not: presume a legal origin for the 
alleged right. Lord Ohesterfield v. Harris (1908, 2 €h. 397). 

Nounirry oy MaRBIAGE— Umsoundness of mind— Delusional inea mifty— 
Paranoia—Qelusions of Suspicion —Deoree— Oustody of child—Costs a the 
Official "Boliostor as Guardian ad litem of the respondent —Fótm of order.. - 
Upon a petition for nullity of marriage on thé ground of insanity,.thg- 
question which the Court Aas todetermine® ig not whether the respondent 
was aware that ‘he was going through «he ceremony of marriage, but whether 
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he was ospable of understanding the nature of the contract he was entering 
into, free from the influence of morbid delusions on the subject. The Court 
has to look at the nature of the alleged unsoundness of mind to see whether 
át is of a character which might:come on suddenly, or whether it is a matter 
of progressive growth and development, and to ascertain whether the 
respondent’s insanity can be traced back to an early period to such an 
extent as will justify the Oourt in coming to a conclugiop that it existed 
before as well as after the marriage oontract was entered into, In pronoun- 
cing a decree of nullity the Court ordered that the child of the union should 
be given to the petitioner. The oosts of the official solicitor, as the guardian 
ad litem of the respondent, a person of unsound mind not sofoumd by in- 
quisition, were ordered to be paid by the petitioner, who was given leave to 
add the same to her own costs of suit, as set the respondent. Jackson 
v. Jaokson (1908,. P. 308)- : 


REVIEWS. 


-A Digest of Englieh vil Law, Edited by Enwanp JgsEIN8, M. A. B.*O. T, 
of the, Middle Temple, Barrister-at-Law. Book Il, Part III, by J. 0. 
Minms, M. A., of the Inner Temple, Batrister-at-Law. London: Butter- 
worth & Co, 11 and 12 Bell Yard, Temple Bar. 1908. Roy. 8vo. 
Pages xlvi, 315-429. : 

THE plan and purpose of this Senechivs been fully stated by usin a review 
of some of the earlier volumes, The whole field of Engliah Law is mapped out 


into five divisions : (1) General; (2) Obligations; (3) Things; (4) Family law ; 


and (5) Suocession. The subject-matter of the present volume i is a sub-division 
of heading No. 2, and treats of obligations arising from quasi-contract and 
Tort. The first fifteen propositions in the book serve to fix the fleeting 
substance called the law of quasi-contract. And the heterogenious elements 
which go to make: up -the comprehensive term in-law “torts” are defined 
with precision. This volume sheds an additional lustre on a publication 


that has already become well known. oer 
Coda of Oiwil Procedure (Aot V of 1988) “By J. O'KINEALY, late Judge, 
Calcutta High Court: Sir RosERT Rampnst, late Judge, Caloutta High 
New Edition by Hanwy Srokxs, Barrister-at-law. Oaloutta: B. K. 
and Oo, 54 College street. Bombay Agents: N. M. Tripathi 
and Oo., Kelkgdevi Road. ias L 1998. oe coaxliv, and 439. Fre Rs. 

e 18 (for tw8 vols.) 
‘Tar Code of Civil Procedure in XIV of. 1882) was suffered - ‘to remain*in 
the Indian statute Book quite upwards of a quarter*of a century: and Mr. 
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- Justice O'Kinealy's commentaries on the same ( supplemented ata later date: 


by Siz Robert Rampini’s labours) held its own as the only annotations upon 
the Code, In its wide range, and oapious citation of cases it had no rival. 
With thd enactment of the new Oode of Civil Procedure, the position of 
affairs has however changed. In view of the many commentaries that have 
already appeared or are still to appear, it would be premature at this time 


of the day,to pasg any judgment as to the comparative merits of a, 


;particular publication. Still in the case of à work of the reputation of 


‘O’kinealy’s Civil Procedure Gode, we can speak of what it is, as viewed im. 
the light of what ithas been. The work is split up into two. volumes. Volume 
I, which 3» before us, contains the full text of the Code; and separate 
annotations on the sectional portion. The advantages of this system are 


obvious, An enactment of the character of the Code of Civil Procedure, - 
:does often times require a rapid review of its provisions, and for this purpose: 


“the first part will undoubtedly be of immense use. The sections in this part 
contain marginal references to sections of the old Code; and these with the 
comparative table prefixed at the beginning, furnish all that is necessary 
for the purpose of reference. Coming to the annotations, we find that the 
learned editor has done much to increase its usefulness, The old oommen- 
taries have been re-sifted and re-arranged : and much of what was obsolete 
has been’ expunged. The names s of cases and their citations which hitherto 
disfigured the commentaries, have now been removed to the footnotes, 
Wherevera new section is added to the Code, qj the legislature has | 
made substantial addition in the old section, the addition or alteration has 
been duly brought into prominence and explanatary notes have been fully 
given; We have nothing but praise for the excellent manner in which 


. Mr. Btokes has done his work. 


ha New Code of wil Procedure. By N: M. PAYVARDHAN, B. A IL B, 


Vakil High Oourt. Bombay: ' The Ram Agency, 38 Church Gate street, 
Fort, 1908. Roy. Bvo. Pages xvi, xi,.367, ex and xvi. Price Rs, 6. 

“AJ that I have attempted to do in this book is to make it useful to those 

-who have to refer it ever? moment of their work in Civil Courts ” says the 


author in the preface. And we are glad to say that he has bestowed great ." 


care on the preparation of this bo$k, What is new in the Code is printed 
in italio type; and the marginal references recall the old numbering of 


sections, which a persistent use extendirfg in séme cases to twenty-six ` 


years, has made them all too familiar to the practitioner, The omissigns in 
the new settions, where any, are'polntedly referred to. We strongly neoom- 

mend this book to the profession as a hendy book of referónce; and the- 
choice selectjon of geoded cases will RUNE appeal to the aruda 
« lay. * ° LA z 
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A POINT OF PARTNERSHIP-DEBTS. 


N this note I propose to call attention to the vexed question of whether 
the karia or manager of a joint Hindu family advancing money by 
way of loan to a firm of which a coparcener of his isa partner, can obtain 
a deoree for the loan without suing for settlement of partnership accounts, 
and, if so, to what extent. . 

In Rustomjs v. Sheth Purshottamdas () it was held that where an 
individual is a common partner in two houses of trade, no action opn be 
brought by one house against the other house upon any transaction between 
them while such individual isa common partner, One partner cannot sue 
for money lent by him to a firm of which he is a member. The advance is 
but an item in the partnership account. In such a case on considerations 
of equity and good corcience the proper deoree to be passed is to make a 
declaration in favour of the members of the suing house that they are 
entitled to the amount advanced, to award the non-oommon members their 
shares in the advance and totreat the share of the c&mmon member as an 
item to his credit in the debtor-firm's partnership acoountg This ruling 
was followed in the later oase of Kashinath Kedari v. Ganesh (3) where it 
was held that where all the members of plaintiffirm are partners in 
defendant-firm they cannot sue for the recovery of the loan as the money 
claimed being only an item in th8 partnership account between the 
plaintiffs and defendants it is impossible to say, without taking a general 
partnership account, whether there is anything due by the defendants to 
the plaintiffs, oe 

I diffidently think that this statement ofthe law, namely, that in cages of 
firms having one or more, common partners the one cannot sue the other 
and ebtain an executable decree for the full amount of the loan made, 
requires further and fuller consideration. The doctrine is founded—to quote 
(D (1901) 8 BomeL, K. 337,35 Bom.  . (2) (19024 Bom, L. B. 535, 26 Bom. #9, In 


606; In this case the oredijor this case the oreditor was an ordinpry 
ini Hi ily. : 
Mura joint Hindu family f à Eee firm, l 
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from the first-named oase—upon the rule of procedure that the game indivi" 

dual, even in different capacities, cannot be both a plaintiff and a 

deferflant to one and the same action." While, however, at Common Law, 

this rule led to the dismissal of the action, the Courts of Equity have” 
surmounted the diffioulty,in that though they strictly observe the rule that* 
a man cannot be both plaintiff and defendant, they do not allow it to stand 

in the-way of doing justice between the parties provided all interested are 

before the Court ditMer as plaintiffs or defendants. 

Now, to take up, first, the simple case of one partner advancing money 
by way of loan over and above the agreed capital, forthe purpose of the 
partnership business. According to Rustomjs v. Purshottamdas and Kashi- 
nath v. Ganesh no suit for recovery of such a loan can lie, for one partner 
cannot sue for money lent by him to a firm of which he is a member, as the 
advance would be but an item in the partnership account, But'it seems doubt- 
€ul whether this rule is absolutely true and strictly applicable to all cages 
without distinction, however widely they may differ in their particular 
circumst&noes, 

In Lindley on Partnership it is said :—" It frequently happens that there 
are reasons which prevent the joinder of all who prima facies oughtto be 
joined :'in such a case, those who cannot be so joined may be made defend- 
ants, Thus, if a firm has # cause of action, and one nfember has 
improperly released it, the other members can nevertheless maintain the 
action, joining him as a defendant so that justice may be done both to the 
plaintiffs and to their adversaries. Again, there ayfpears to beno reason 
why &n action should not now be maintained for the reoovery of & debt due 
from one partner to the firm ; nor why, if two firms have a common partner, 
an action should not be maintained by one firm against the other, not 
perhaps, in thefr mercantile (i.e. firm's) names but by those members of 
one firm who are not common to both against the members of the other 
firm, e. g. if there are two firms, (1) A B and O, and (2) AD and E, an action 
may, it is conoeived, be now maintained by A, B, and C against D and E, 
or by B and O against A, D and E or vios versa ” (page 267). 

‘In other words, a common partner is no bar or obstacle to the’ mainten- 
ance of a suit by one firm'against the other for money lent by it to the 
other and to the passing of such déeree as the justice of the case requires, 
provided the common partner (along with the other members ‘of the two 
firms) is & party to the suit ; and it Matters not whether he is arrayed asa 
plaintiff or as a defendant. Ifso, in the supposed case of one patner 
lending meney for the partnership business there is no sound reason why 
asdi? by him against his copdrtnets forthe recovery of the loan should 
not lie: being a party to the suita& plaintiff he need not join himself 
over again u defendat. There will be o incongruity in this, For, “a e 
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firm js not recognised by lawyers as distinct from the members composing 
it; speaking generally, the firm as such has no legal reoognition ; in point 
of law, a partner may be the debtor or the oreditor of his copartnets, but 
, he cannot be either debtor or oreditor'of the firm of which he is himself a 
" member, It follows from tho foregoing remarks that the name under which 
a firm carries on business is in point of lawa conventional name applic- 
able only to the persons who, on each particular occasion when, the name is 
used, are members of the firm” (Lindley, pp. 111 ant ?12). ° 

Bo, there would seem to be no legal bar for the lender-partner to sue: his 
copartners individually by name (but not the firm itself) for the recovery 
of the loan made by him. And, if an action could lie for the recovery ofa 
debt due from one partner to the firm (as stated in the above oited passage 
from Lindley, p. 267}, it stands to. reason that the lending partner should 
have a reciprocal right of action against the firm (i. e. his copartners) 
Moreover, if his action is to be postponed to the dissolution of the partnew 
ship or the settlement of acoounts it may occasionally hgppen that, his 
remedy to recover his loan ag such will be time-barred, 

The capital of a partnership is the aggregate of the sums contributed by 
its members for the purpose of commencing or carrying on the partner 
ship business, and intended to be risked. by them in that business. The 
capital of a partnership is not therefore tHe same as its property: the capital 
is a-sum fixed by the agreement of the partners; whilst the actual accounts 
of the firm.vary from day to day and include evÉrything belonging . to. the 
firm and having any money value. Moreover, the capital of each partner 
is not necessarily the amount-due to him from the firm; for not only-may he 
owe.the firm money, so that less than his capital is dye tohim; but the firm 
may owe him money in addition to his capital, .e. g., for money. advanced by 
him to the firm by way of loan, and not intended to bs. wholly risked án- the 
business, The distinction between a partner’s capital and what. is- due to 
him for advances by way of.loan.to the. firm, is. very material, e. g., with 
reference to interest, with referenge to clauses in partnership articles 
fixing the amount of capital to be advanced and risked and prohibiting the 
withdrawal of capital, and above all with referense to priority. of payment 
in the event of dissolution and a deficiency of assets (Lindley, p. 320). 

If, thus, the money advanoed by a pafiner-by way of loan is not part of 
the ospital legally oontributable by him for.the purposes.of the partnership 
business, it-would.be hardly fairto ask him to-wait for the return of his 
money. till the dissolution of the partnership or settlement. of accounts, 
Werg the lender g third person he could "undoubtedly sue. foge this. money 

eas soon as it Became repayable. *Ánd it is only. just that.the mere-acvident 

that the.lender happens to be a partner should make no difference in? his 

Fight of sotion, Because a parinet has aocommodsted tho partnership with 
e e 
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a loan to tide over a temporary difficulty, should not serve ass reason to 
keep bim away from his money for an indefinite period, He has lent 
money on the understanding that it should be treated as a loan and not as 
&n item of partnership aocount, and 1t behoves the Courts to constrain his, 
partners to respect their promise and return the money to him at the agreed 
time. 

We reach the same conclusion, itis thought, on a consideration of the 
provisions of the Énglish Partnership Aot of 1890 (53 & 54 Victoria Ohap- 
ter 39). Section 24 enacts that the interests of partnera in the partnership 
property and their rights and duties in relation to the partnership shall be 
determined subject to any agreement express or implied between partners 
by the following rules: (3) A partner making for the purpose of the 
partnership any actual payment or advance beyond the amount of capital 
"which he has agreed to subscribe, is entitled to interest from the date of the 
Dayment or advance. (4) A partner is not entitled before the ascertainment 
of profits, to interest on the capital subsoribed by him. The advance must 
be of such a nature that the partner making it has a right to be indemnified 
by the firm. According to Scotch law the liability between the firm and 
indivitual partners in respect of advances beyond the contribution of 
partnership stock rests on the relation or principle of debtor and creditor, 
but a partner is barred from competing against the firm’s creditors 
(Lindley's Partnership Act, p. 65). Section 44 lays down that in 
settling &ooounts between the partners after:ẹ dissolution of part- 
nership, the following rules shall, subject to any agreement, be 
observed: (b) The assets of the firm including the sums if any contributed 
by the partners to make up losses or deficiencies of capital, shall be 
applied (1) in paying the debts and liabilities of the firm to persons who 
are-not partners therein, (2) in paying to each partner rateably what is 
due from the firm to him for advances as distinguished from capital and 
(3) in paying to each partner rateably what’ is due from the firm to him in 
respect of capital And s, 19 provides that the mutual rightsand duties 
of partners, whether ascertained by agreement or defined by the Act, may 
be yaried by the consent ‘of all the partners and such consent may be 
either express or implied from a gourse of dealing. j 

On these provisions it is clear that loans bya partner-rank higher 
than capital, and that partners are at liberty toenter into any lawful 
agreement they please in regard to rep&ynfent of Such loans, If they pave 
agreed that the repayment should take place at & particular time tha Act 
imposes nobar to such rapsyment ether voluntary or by action, œ 
* On the whole, for the foregoing reasons; it is diffidently submitted that to* 
say that one partner oannot sue for money lent by him to a firm of which 
he is a, member tho adyahoo betag but an item in the partnership account; 
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is to state the lew rather too broadly. The correct criterion would seem to 
be to see whether the advance was made and received as a loan and 
to bs repaid as such at a stated time, or whether it was made and received 
és part of the capital or amount to be 'risked in the partnership business. 
Y the latter, it can only be, recovered on dissolution and after settlement 
of accounts; if the former, the right to its return will depend upon the 
articles of partnership and the terms of the particular, advance. In an 
action of this sort the proper decree to be passed would seem to be to 
direct the amount to be recovered in the first instance from the partner 
ship property and the balance only from the partners personally. The 
defendant partners would have really no just cause for complain’ because 
the loan was advanced and accepted on the condition of repayment at a 
specified time. Of oourse, the repayment will be an item in the final 
settlement of partnership accounts, In actual practice, however, actions 
of this nature are extremely rare for the reason that when matters come” 
to the orisis of an action the continuance of the partnership becomes more 
or less impracticable and the partners generally resort to dissolution and 
settlement of accounts. l 

The above observations seem equally applicable mutatis mutandis to 
cases of logns made (as in 26 Bombay cited above) by a firm of partners. 
Here, too, the mere ciroumstance that an individual isa oommon partner 
of both firms or that all the members of the lending firm are partners ot the 
borrowing firm should not bar a suit in limine. ‘ho oriterion should be 
whether the advance was made as a loan or as a oontribution to be risked 
in the businesa of the borrowing firm. . 

Now to advert to-the question with which thisenpte opens. Loans 
advanced by the manager of a joint Hindu family to a frm. of which a 
ooparcener of his is & partner, stand on stil stronger grounds. A joint 
family differs from an ordinary partnership in many essentials, Co-ownei- 
ship (which is the foundation of the joint family) is not (necessarily) the 
result of an agreement; partnershipis. One oo-owner can, without,the 
consent of the others, transfer his interest to a stranger so as to put him 
in the same position as regards the other owners as the transferor wasen 
before the transfer; a partner cannot do this. One oo-owner is not as such 
the agent real or implied of the others; partner is (Lindley, p. 52), 

A joint family is a corporation—a fictitious person witha capacity to 
soquye rights and incur Sbligatfons’ and with an unbroken tenure of lif$ 
from generation to generation until partition, It is not dissolved like part- 
nership by the desh of any of its memb$rs; the place of the dying member 
being only taken up by his male i issue if any. 

‘Phe difference between a Joint family and an ordinary partnership beg 


, tHus radioa], it would be unsound to apply the Provisions of the id of the one 
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to the other in their striot rigour. A joint family transaots business with ° 
the putside world through its manager. The authority of acting for and on 
its behalf is vested in the manager,alone and not in individual coparceners. 
The coparceners, it is true, are entitled to consultation and advice but 
they have no power to bind the family by any aot of theirs except as agents 
of the manager. ‘The right and obligation of action is his and not theirs. 
The familys funds are not an aggregate of fractional-ascertained shares of 
ita individual coparceners thrown together, but one single indivisible fund 
belonging to them collectively in a body as a legal entity. 

Such being the judicial aspect of a joint family, it is but consonant with’ rea- 
son and legal principles to see to the preservation of this community of interets 
intact and unimpaired rather than to break it up in bye-matters like the one 
under consideration. A oo-parcener ew hypothesi entorsa firm for his own 
benefit and not for the benefit of the joint family; and his co-partners look 

: to his separate property and right to claim partition of his share in the joint 
family property for recoupment in case the business turns out a losing 
eonoern, On the other hand, a manager advancing a loan to a firm does -so 
for the sole benefit of the family and out of its funds of the nature above 
described. To say that the manager is not at liberty toreaover the whole 
sum thus advanced but must submit toa deduction proportiopate to the 
share of a ooparcener of his, simply because such coparoener happens to be 

j & member of the borrowing firm, is calculated not only to prejudioially 
affect the rights of the jointfamily as a whole but tg introduce elements of 
confusion and complication in the administration of justice, as in many 
cases the determination of the share of the several coparceners in-the loan 
advanced would bea matter of considerable diffizulty (vide 25 Bombay, p. 612). 

I, therefore, humbly think that as a rule the manager should be allowed 
to recover the entire loan snd the partners of the borrowing firm 
including the ooparcener should be left to adjust their.rights and liabilities 
in a separate suit. The technical objection that an individual. oannot.be 
both plaintiff and defendant is suffigjently met by the rule of Hindu law 
that the manager of a joint family is entitled to represent the family in all 
dealings with outsiders hnd all law suits, and that the Hindu law being 
what itis, the omission of all qoparceners from the suit or their addition 
after the guit has been brought cannot affect it on the. merits, legally. or 
otherwise (Punamchand v. Ohuntlal (G) and Vishnu v. Balaji (2) ). The 
Snanager, therefore, should bring the suit{n ‘his $wn name as managgr.and 
the partner coparcener should be made a defendant in his oapagity as 
‘partrer so %8 to leave no room,fbr Bim to impugn the validity óf the«leoree 





ingphe subsequent settlement of partnership accounts. ° 
———— id 
w (1907) 9 Bom. L. H. 836 (Jornal). °(3)} (1908) 10 Bom. Is B. 505, . 
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The views I have difüdently advanced above may br may not be 
correct; that is a matter of little consequence. My sole and only object 
in writing this note is to call attention to the subject in order that it pay 
reooive further and fuller consideration en ocoasion arising. 

x H, 8, P. 
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A Lawyer's Manual of Book-kesping. By H. Hughes Onslow, Master of the 
Supreme Court, Lonpow: Butterworth & Co., 11 & 12 Bell Yard, Temple 
Bar. 1908. Demi 8vo. Pages ix and 198, Price 10 &. net, " 

THE Indian system of book-keeping diffeia in many of its most import- 
ant aspects from the system of book-keeping in England. Ina large 
majority, of suits which involve accounts lawyers have to draw upon 





their own knowledge of the Indian account system. No book on the * 


principles of English book-keeping, however excellent, oan ba of any 
use to them, But in the presidency towns in this country, litigation 
does now'and then turn upon bodks kept under the latter system. The 
present book which is chiefly prepared to equip a lawyer to examin$ the 
acoounts boaks with effect, will be agreat hglp. We confidently commend 
it to lawyers in the presidency towns. 





The Money-Lenders Ack 1900 (63 and 64 Vio, o 51). By JoszpH BRIDGES 
MarrHews and GEORGE FREDERIOK Spear, Barristers-at-Law. LONDON: 
Sweet and Maxwell, Ltd, 3 Ohancery Lane, W. 0. 1908, Demi 8vo. 
Pages xiv and 195. Price 6 s, e, 


Tars is an annotated edition of the Money-Lenders Aot, which was placed 
on the English Btatute Book in the year 1900. In the commentaries, an 
attempt has been made to discuss and bring out the primary principles of 
law on which a given section of the Actis based: and the disoussion is 
elucidated by a number of pertinent extraots from oases bearing upon the 
subject. In the United Kingdom, where the statute has operation, this book 
will be of immense use. It will also repay occasional references in this 
country, where legislation and case-law qnythe subject have followed in the 
wake of, English law. 





The principles of the Law of Interest in British India, By Enxuxp. Urros, 
of the Middle Temple, Barrister-at-Law. Oauourra: Thacker, Spink 
.  & Co, 1908. Demi 8vo. Pages xv and 170, Price Rs. 6 «* 
THE legislature in India have laid down some rules of guidance as to what 
rate of interest should be awarded inmoney-dlaims. Thore have also improviee 
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ed means of escape to the party to acontract who has impecuniously agreed 
to an exhorbitant rate of interest. But beyond this the award of interest 
and éts rate have been matters eminently for judicial “ disoretion”. The law 
of interest is handled as a subject by itself in tho book before us. Its first 
three chapters deal with the Usury Laws in England and India, The award 
ing of interest at common law is discussed in chapter four. The next chapter 
dwells on the distinction between the two forms of interest reoognised by 
law, namelf, intérest payable as a debt and interest payable as damages. 
The second branch ja developed in the three succeeding chapters. Chapter 


ninth deals with circumstances in which the Court will interfere to protect 


the borrower when the contract for interest has been induced by undue in- 
fluence and the last chapter is devoted to the subject of stipulations for 
interest by way of penalty. This book contains all that has been decided 
in India on the law of interest. 





Desas's Indem of Cases Judicially not$ced—1811—-1907. By Batwanrrat R. 
Desai, Vakil High Court. Second Edition, Barona: Lakshmi Vilas 
Printing. Press. 1908. Roy. 8vo. Pages 15 and 742, Price Rs. 9. 

A Sook of reference in an ever-progressing branch of knowledge like 
law is of no.value if itis not uptodate, It is from this pgint of view 
that we welcome Mr. Dessi's second edition of his Index, which deals 
with cases judicially noticed till December 1907. English and Indian cases 


are arranged into two ‘separate parts, in each of which the cases are 


grouped in the order of Reports in whioh they appear. This arrangement 
has the advantage of an easy handling in Court where cases are almost 
always oited by thgincitations. 
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IS MITAKSHARA HINDU FAMILY A 
JOINT TENANCY. . 





E has not yet been authoritatively laid down anywhere that a Hindu family 
is a Joint tenancy; but on more occasions than one English lawyers 

have strongly felt inolined to think that & Hindu family could not 
anything else but-ajoint tenancy at common law. This opinion was pro- 
bably induced by implications, drawn from some passages of the Mitakshara 
or Nibhanda treaties i. e. original text bodks, of some inoidenta attaching to 
Hindu family, which apparently bear strong analogy tothose of a joint 
ténanoy dt common law. It will be well o remember in the first instanoe 
that there is no word at all in original law books, corresponding to the word 
"Joint". This word is purely an English.exgression and borrowed from 
the dictionary of English lawyers. It not only limits the conception of a 
Hindu family when prefixed, but is misleading in so far as it lends. toa 
Hindu family the semblance of a Joint tenancy. 

Just as any long disquisition on Joint tenancy w8ubd. be useless, were it 
not for the fact that some very important results follow „from it in. regard 
to the seisin of property, similarly Hindu family will lose its importance 
and vanish into air if not looked at from the point of view of consequences 
which flow from it, having a material bearing on the rights-to, and interests 
in, the property which the membérs of a Hindu family acquire amongst 
themselves. These two apparently kindred subjects merit all their import- 

° ance only when looked atfrom property point of view. Asa matter of 
fact Joint tenancy and Hindu family ame two schemes or modes of holding 
property, one obtaining in England and the other amongst the Hindus. 

One of the chief incidents gf g joint tenancy which English lawyers 
théught was-of the essence of a Hindu family, was supposed to arisó by 
implication from a passage iù the Mitakshara cited in chapter 1, s. 1, para 

. 4; which while-treating of Partition lhys.down as follows:— ° >e 
$ “ Partition is the establishment of many owmarshipe- regarding theaghole 
e of tho: ‘property upon several pu of the eme. » This passage is followed 


J byanotherin para 23, Bo valued . ° 
e : $ 26 . . " 
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“Now the term partition relates to wealth of which the owners are 
many.” These two passages put side by side evidently mean that every 
memb$r of a Hindu family (recognised by law as such) is the owner of the 
whole property and being owner of the whole, he isa fortiori owner of every 
part aud parcel of it, This construction of the passages, irresistible as it is, 
is perhaps the only sensible construction we can put on them: Now this is 
exactly what happens i ina Joint tenancy. The legal possession or seisin 
of the entire property belongs to each one of the joint tenants simultane- 
ously, and the whole estate is supposed to vest in each joint tenant as well 
as his own portion. This is well expressed in old Norman French, by 
saying that two persona holding lend in joint tenancy are seised “per my 
et per tout," meaning literally, possession of part and possession of whole. 

Another common characteristic was found in the right of survivorship. 
Here again Hindu law books are not express, ‘ There is no mention at all 
ahywhere about the right of survivorship. This right or ‘‘Jus accreacendi,” 
we oan only suppose, exists by implication ‘resting on passages from the 
Mitakshara. Thus after speaking of Partition, it goes on to say :-— 

“That when any coparcener dies leaving no male issue his widow succeeds 
to the froperty only in oases when he has been separated,” Hence it follows 
that if he has not been separated, it goes to the undivided coparoqners.—In 
chapter 11, s. 1, para 30 it again lays down that " when & sonless person 
* who is divided and not reunited departs for heaven, the lawfully married: 

wife first takes the wealth,"" In para 35, it is further, laid down that “the 
wealth of one sonless departed for heaven goes to the brothers, in default 
thereof to the parents and then to the eldest wife." 

Having these passages before one self, anybody would be entitled to 
liken a Hindu family to a joint tenancy at common law, and at first sight 
suppose that similar results in regard to property would follow in the case 
of a Hindu family as in the case of a joint tenanoy. English lawyers well 
oonversant with the latter and principles governing it, could not think 
otheryise, or perhaps did not ohoose*to think otherwise, and on many 
oecasions showed inclination to transport some rules of English law to 
govern a Hindu family. 

They were further strengthened jn their opinion by another analogy 
between joint tenancy and Hindu family, found on the text of Manu chapter 
9 where he says.— 

(PIF there be a joint enterprise of brothórs who are not divided, the fajMer 
by no meane should give any unequal share to'ason," This is explained by 
KullukaBhatta as meaning that when Brothers are dwelling ‘with their father 
in ag,nndivided state, if there is an enterprise ọn the part of the brother 
for jointly acquiring wealth, the father shauld in no case give more to any’, 
one soa, New Qis rule is only a'different vetsion of a principle governing 
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the joint tenancy namely that “the beneficial aot of anyone of the joint . 
tenants will enure to the benefit of all.” š 
These three analogies form tha groynd for supposing that joint tenanoy 
and Hindu family are very much alike. But analogies very often, particularly 
in law, are deceptive and it is not safe to rely on them., Our purpose in 
this article is briefly to show that the conception of a Hindu family 1s much 
wider than that of a joint tenancy, and that the legal cqnseqyences result- 
ing from the one are quite different to those flowing from the other. To 
facilitate comparison between these two, the conditions and characteristic® 
which joint tenancy has, require to be distinctly indicated, 
These are :— li . 
1 Unity of titles. 
2 The estate of Joint tenancy vests in thetenants at one and the 
same period. P 
3 Thero is similarity of interest as regards the quantum of interest. 
4 There is entirety coupled with equality of interest in the estate. 
5 Right of survivorahip, 
6 Dissolution on mere exercise of volition. T 
We shall take these in the order indicated and briefly point out the main 
differences between joint tenancy aud Hindu family, refraining at the 
same time from any discussion as regards the origin either of joint 
tenancy which was perhaps fuedal, or of Hingu family which was chiefly 
based on religious geounda, Nordo we propose £o discuss the reasons 
why particular characteristics attached to either. We take them as they 
are recognized now. s 7 
L Amongst joint tenants there is Unity of titles, i. € te say the titles which 
commence at a particular period, ‘subsist for an equal period and end at the 
same time. Such titles in two or more persons to one piece of property 
are very rarely found, perhaps never, They oan wellbe oreated by agreement 
of parties who wish to hold in some property, titles identical in every 
respect, Unity of titles being the alfief characteristic of a joint tenancy, 
it follows that it must be oreated by one and the same act as by one and” 
the same grant or deed, The titles oreated by such an act are not affetted 
if the grant is legal or illegal and theyeare generally created without any 
words of limitation importing that the joint tenants have to take distinct 
shares on the disruptiop ofthe tenancy. Law takes no part in investipg 
the'*tenants with an identical title. Itisa pure and simple oreation of 
theiown act, Such an act would be repugnant tò the very ideg of a Hindu 
„family, the title of each member,of wich, to the family propérty, depends 
not on his will or pleasure. It arises by descent and fixes itselfmon 
$ member of the family by the facteof his relationship toa common ancestor 
S investing him at she same time with the rights of that ancestor and burden- 
. @ B . e 
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ing him with all his liabilities, under the authority and sanction of law, which ° 
he has no option to refuse, To put it shortly, Hindu family is a creature 
of law; Joint tenancy iss oreaturg of a voluntary act. One important 
result which follows is that every person holding the title of a jointtenant 

. must be actually living and able to give his express assent while in a Hindu 
family & person “en ventre sa mere" acquires as much title as any other 
member if,he hears the same relationship to a common ancestor. 
From the fact of there being unity of title in a joint tenancy the second 
condition follows in natural sequenoe, namely: 

IL That the estate of joint tenants vests in them st one and the 
same time. This condition has reference strictly to the period of oom- 
mencement of the joint tenanoy as created by deed or act of parties. It 
means nothing more or less than this, the very moment the title is created, 
the members of the tenancy must be able to assume the character 
Of joint tenants and be able to accept or take all the rights and 
responsibjlities of a joint tenant, In order to do this, itis essential 
that all the persons amongst whom the relation of joint tenants is 
created must bein existence at the time when the title is created, It 
may be that the power to exercise the rights created by a joint title does 
not exist in presenti and the sotjve operation of the title in regard to the 
joint estate is deferred to a future period. This is perfectly immaterial. 
‘The whole question’is that whenever the title begins to operate, it must 
operate at the same time in favour of those persons and those persons 
only who took upon themselves all the rights and burdens incidental to a 
joint tenancy when it wasoreated, For instance a life estate is giyen to A and 

remainder to B and Ols eldest son as joint tenants when O has got no son. 
In sucha case pven if O gets a son before the intermediate life .estate 
ends, Band O's son cannot be joint tenants beoause as soon as such an estato 

. was oreated,.B beingin éxistence, the remainder immediately vested in 
him but it did not vest in O's son at the same time for he was not yet born 
andéherefore incapable of acquiring duy title. It will be quite otherwise 

“if G had a son when the estate was created for in that case the remainder 
vests in B and O's son at tho same time, 

Here it is that Hindu family mgéerially differs. The title of a member 
of a Hindu family being by descent and law, the joint property vests in 
all those persons who are within the pale of the family independently of 
the consideration as to the time when a member came into existence, 
Prima facie the property devolves upon those who are in being, but as*soon 
ag anosher nfember is born in tho fifmily recognised as duchby Hindu law, 
himditle to the whole property of the family is as efficient as of any one 
else; and the extent and maturg of his rights to possession and enjoyment of 
tho. existing family property areidentical to " those of others. Hindu law doce y 
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further still. Itgives full recognition to merhbership; to persons on ventre 
sa mere-and prohibits or postpones the exercise of one of the mostimpogtant 
right of separation which every member, of a Hindu family has, lest it might 
affect the interest of such person, Sothen in a Hindu family it is impossible 
to fix the number oonstituting that family. The number is fluctuating. 
Increase by birth and decrease by death have no effect on the union of the 
Hindufamily. As soon as a member dies, his personal injerest in the family 
property ceases but if he has left any male issue they step in his shoes; we 
must note that the latters’ interest to the property arises not because they 
are the issue of the deceased but because they being. within tho limits of the 
family as indicated by.Hindu law, can trace their relationship to the com- 
mon ancestor. Again as soon asa person is born, he is invested with 
all the rights of a member. So we see that there cannot be simi- 
larity of interest as regards the quantum of interest which is the 
hird peculiarity of a joint tenanoy. 

III Uaity of title, if it has any meaning, means not only thatethe title 
begins at the same time and operates at the same time in regard to all the 
tenants but that it determines at the same time also. Therefore any estate 
which is so created as to entitle one tenant to one period of duration or 
quantity of gnterest in lands and the other to a different, oannot be constru- 
ed as the estate of joint tenanoy. For instance one tenant cannot be go for 
life and the other for years; neither can one be in fee and the other in tail, 

IV. The fourth condision of a joint tenancy is that there is entirety of 
interest coupled-with equality of interest while the tenants continue to 
hold together. They alltogether are considered as one entity in law. They 
are not taken as holding in distinct shares but each is equally entitled.to 
the whole. Onthe other hand though the entirety ceases for the purpose 
of alienation, for each oo-tenant is entitled separately to transfer his own 
share, yet the equality remains for each is capable of oonveying an equal 
share, with the rest. This combination of entirety of interest with the power 
of transferring in equal shares is all Whatis expressed by the maxim which 
is referred to above, namely, that-every joint tenant is seised permy et t 
per tout, 

Now entirety of interest and equality, gf interest eg expressed by hin 
maxim in old Norman French evidently implies, as regards one oo-tenant 
in relation to the others.— : 

P Community of possession ;" 
2*0ommunity of ownership }.and ri : 
3*Commuyity of estate. . E . 

* This principle does not prefend to go baind A It exoludes. any- cgp 

ception of relationship, between tha joint tenants, inter. se, by. blood or 
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e oreation of any relationship between joint tenants, For instance joint ° 
tenants oan enter into matrimonial relationship at any moment they 
choose. The result is that any two,persons or more oan form themselves 
into joint tenants, Butthe very idea of a Hindu family is different. 
Besides having as its egsenoe the three communites above mentioned, it 
implies.— 

4 Community ef worship; and 
56 Community of food. 

It follows that Hindu family cannot be made up of any except those who 
worship the same gods (in the sense of offering the funeral cake) and take 
their fobd together. This can only happen when they live inthe same 
house under the same paternal roof, Strangers have absolutely no place 
in a Hindu family; no one can bea member by agreementor legal contrast. 

e Besides, the members of a Hindu family are subjeot to prohibitions and 
restrictions in regard to creating any relationship by marriage within the 
prohibit&d degrees, A Hindu family can only be composed of those whose 
claim to share in the property arises from relationship to some sole owner 
of thp property and no more, 

Barring this limitation as to the charaoter of the persons oomposing the 
Hindu family, necessarily arising from a wider conception of &, would the 
ancient maxim “seisin per my et per tout" govern the family! This 
principle, though implied,from the texts as set out in the begining of this 
article, we submit, is only partially true of the Hadu family. It may be 
possible to conceive a hypothetical case where the number of the members 
ofa family is certain without the least likelihood of any subsequent 
increase in the numer, in which oase entirety of interest may, by accident 
only, coexist with equality of interest. But any hypothetical considera- 
tions of this kind will derogate from the conception of a Hindu family, 
For, we know, that Hindu law is ever ready to recognize any one born 
Ho the limits of three degrees from the common ancestor, and give him 
interest in the whole property and etery portion of it. The number being 

~ fluctuating, the interest becomes a shifting one depending entirely on the 
Bfhte of the family. This shifting of interest is due to the operation of a 
rule of Hindu law that “whee person dies leaving male issue, his 
interest passes to his issue” meaning that, though the title of the issue 
prises by birth and relationship to the cqmmon ,ancestor the share which 
will pass to them will be no more than that to which their immédiate 
ancestor, į e. the-deceased, would have been entitled to. We must? here 
distitctly Bear in mind that what phases j is not a share, but & right tò have 
share on partition, for it is not possible to ascertain the shares till the 
day of partition. Fludustiop in the mumber of members coupled with 
shifting of interest make, equality of intérest en impoqsibility, Alio it is M 
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common to say that in an undivided family,each member transmits to his 
issue his own share in the joint property and that issue “takes per capita 
inter se” but “per stirpes" as regardsethe issue of other members, In the 
fage of these rules it is not possible to think of equality of interest amongst 
the members of a Hindu family. — . . 

V. From this entirety of interest results the most remarkable consequence 
of a joint estate, i, e. it is subject to survivorship, This if the flatural and 
regular consequence of the union and entirety of interest; there is abso- 
lutely no doubt about that. But in Hindu law there is no mention at all 
of the right of survivorship. Like the word “Joint”, survivorship is purely of 
European origin, All that Hindu law does is to lay down the order in which 
the property shall devolve prima facie in caseof union, That order, as 
indicated in the passage of the Mitakshara above cited, is perhaps peremp- 
tory; but any construction of it into the right of survivorship or Jus awe 
crescendi will be erroneous. We surmise that the designation “ survivor- 
ship " was given to that order simply on account of the absence of a better 
name, The error began here. Taking for granted that Hindu law gave full 
recognition to “survivorship,” some lawyers thought Hindu family must be 
of the nature of a joint tenancy, This was due to the most intimate 
relation, in English Law of property, which*exists between the two expres 
sions “Joint” and “Survivorship.” They are the cause and effect, Because 
there is joint tenancy therefore “survivorship” will follow as a matter of 
course. But when the*'question arose whether a Hindu family was a joint 
tenanoy, it was wrongly thought that what was effect in one case might be 
the cause in the other, and it was argued baokwards aooording to the 
principles of * Bad Logio” that there being right of survitorship in a Hindu 
family, it must be & joint tenancy. * 

The right of survivorship is oalled “Jus acorescendi” because the right 
upon the death of one joint tenant accumulates or increases to the survivors, 
This applies in its literal signification toa joint tenancy in which one 
tenant has not a distinct moiety from the other but while the joint tenancy ø 
continues, each has a “concurrent” interest in he whole and therefore 
on the death of his companion the sole interest in the whole remains to the 
survivor, This is because the interest wift#h the survivor onginally had in 
the estate oannot be devested by the death of a ootenant and no one else 
can now have an interest whioh will aoorue by the same title and take 
effect ht the same time, Neither oan any one olaima several interest in 
any portion of the property for if so the result would be a distjact breach 
of the Principles“ seisin per my etfrom fout" which also gives to eadh oce 
tenant a right in every partof€ the property. The result is that the survivtft 
or gurvivor become the sole owners or owner. e Ány persons olaiming under 


JA deceased cotenant, either as heir, representetive, or assigngé, is excluded. 
i e * . 
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Even the helpless dependants of the deceased: are denied the slightest 
shadtw of a right to any part of the property and on any account, Butin 
a Hindu family the existence of * Js acoroscendi" as limited and modifed 
by various rules of Hindu law, is justified mainly on the ground of prevent 
ing property from falling prematurely into the hands of incompetent 
persons or in the hands of those who by virtue of their position are 
not able to 'Safeguafd it Thus, we see that so long a male member is living, 
the property survives to him but it does not survive to him absolutely. 
There are number of charges upon it as regards the. maintenance of 
females „and children of the family and their education. A fact worthy of 
note (showing that the object of jus aecrescendi in Hindu law is never 
deprivation) which we must bear in mind is that never an heir in lineal male 
line of a predeceased member of the family is excluded from his father’s 
*share when disruption of the family takes place, 

VL Lastly with regard to the Dissolution of the tenancy, English law 
gives to the joint tenant a full power to put an end to the relation of joint 
tenants by asking for (1) partition under the decree of the Court, (2) by 
alienating without partition his share in the estate, (3) by releasing his share 
except by devise, and(4) by accession of interest, A joint. tenant is perfectly 
competent to transfer his share, or make a gift of it, sell it, mnortgage it, 
and allow it to be attached and sold in execution of a decree, The only 
restriction is that he cannot devise it by will, for & will takes effect only on 
death when a prior right of survivorship is already ested which the will 
cannot defeat. 

. Amongst Hindug my kind of alienation was never sciiidésedu meritorious, 
The oonneotiog between a Hindu owner and his land as amongst the early 
Romans was separable only by his own volition, the free exercise of 


. which was granted to and enjoined upon a Hindu in the oase of gift only. 


Voluntary gift of one's own personal property was the only kind of aliena- 
tion originally recognised, Alienaswons by will, mortgage, or sale, were 


“ unknown but were found of great utility to meet the exigencies of the 


advanoed state of societ?. But attachment and sale in execution of judi- 


' cial process are purely s creation of British Legislation. But any voluntary 


gift of -an undivided share or &llenation of such share by will is even 
now denied to a member of a Hindu family. 
* Even the right of partition has to tbe *xercis&d with the assent of other 
members and this assent is of no avail, if for instance a woman happens 
to bg pregnant, in which oage the partition must ke deferred her 
delivery. (Mayuka Ohap. IV seo 435-37), These are the nain differenape 
between the joint tenancy and Hindu family,* the detailed examination, of 
' whjch is not permitfed by, the spate, allotted to this article. Before 


"2 


ne must indicate tneother-analogy existing between Hindu. can 
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and Joint tenuncy namely that “the beneficial act of one enuersto the edvan- 
-tage of all.” But the application of thif principle is qualified both by Manu 
“and Kulluka Bhata by the words “if the act was done to the detriment of 
"paternal state " and not otherwise. ° 

i K. A. B. 

e 


RECENT ENGLISH CASES. 


Cowrrnact—Ooniract of Sale of Land—Construction—Specifhs Perfor- 
-manos refussd—Uncertninty as, to Oonsideration. The specific perform- 
-ance could not be decreed of a contract between the plaintiff and de- 
fendant by which tho latter agreed to transfer to the formers farm in 
the Transvaal on which deposits of tin ore had been found in consideration 
-of 3700 shares of 5l. each in a syndicate to be formed for the "purpose of 
-developing-” the same as a mining property, the 3700 shares to represent 
-the appellant’s holding in a syndicate of 12,000 shares. The price to be 
paid by the plaintif was wholly uncertain. It was to consist of sharés in a 
syndicate whose purpose of development there was no evidence to define, 
-either as to the nature and extent of the operations contemplated or as to 
what the parties meant by it, the value of the shares depending upon the 
-adequacv of working agpital which was neither ‘ascertained nor ascertain- 
able, Douglas v. Baynes (1908, A. C. 477). 

Costs— Preliminary Kapenses — Registration Fees—Stamp Duty on Cap i- 
tal — Payment by Promoter— Liability of Oompany—eOgmpanies Act, 1862 
(25 & 26 Vict. o. 89), &. 17—Stamp Act, 1891 (54 & 55 Vict. o. 39), a 112— 
Finances Act, 1899 (62 & 63 Viot.c 9). &. 7. The mere fact that a promoter 
pays the registration fees and ad valorem stamp duty on the registration of 
a company does not in itself entitle him to recover them from the company, 
Tn re National Motor Mail-Ooach Company. Olinton’s Claim (1908, 2, Oh. 
515). P 

UN EE Dog —Personal Injury—Liabilify of Owner—Scienter— 

°  Intervening Act of Third Person —Regyptencss of Damage—Master and 
Servant—Scope of Employment. The owner of a dog known by him to be 
-savage entrusted it to the care of a servant, who incited it to attack the 
plaintiff and thereupon the dôg dit.*the plaintiff, who brought en actidh 
against the owner in the Oounty Court for damages. The County Court 
judgedaving nongaited the plaintiff : -2H&ld, that the action must go, down 
for a new trial on the ground thai the question whether the servant ws 

: acting within the soope of his employment ought to have been left to” the 
jury, and by Coxene-Hardy M. Re and Farwefl L. J. (Kennedy L. J. disgent- 
ing) og the furthef ground Par a person keeping*an animabfere neture, or 

° 32T . œ ; . 
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an animal mansuete nature which, is known to him to be savage, is 
answerable in damages for any harm done by the animal, even though thes 
immediate cause of the igjury is the intervening voluntary aot of a third 

person. Baker v. Snell (1908, 2 K. B. 825). 

NutsaNOE-e Main Drainage System —Sewers—Storm-water ee ey E 
charge into Tidal Navigable Oresk—Riparian Owners—Inierference with 
prwate Rights—Trespass—Nuisance-—Injunction— Metropolis Management 
Act, 1855 (18 £ 19 Vict. o. 120), a. 135,150, 151—Metropolie Management 
Amendment Act, 1858 (21 &22 Vict. c. 104) ss. 1, 2, 3, 24, 31. The plaintiff 
company owned large manufacturing works on both sides of a navigable 
tidal creek forming part of the Thames within the metropolis, and also the 
bed and banks of the oreek subject to the public right of navigation there-- 
in. By the Metropolis Management Act, 1855, a brook which discharged 
into the oreek and which had become an open sewer was with other sewers 
vested in the Metropolitan Board of Works, the predecessors in title of the 
defendants, with power to alter, divert, or discontinue such sewers when 
necessary, By that Act and the Metropolis Management Amendment Act, 
1858, the board were authorizeg and required to construct, eecording to- 

_wach plang as should to them seem proper, all necessary sewers and works 
for the improvement of thg main drainage of the metropolis andfor pre- 
venting aa far as practicable the sewage of the meéropolis from passing 
into the river within the metropolis; but they were to cause the authorized. 
works to be constructed and kept, and to exercise their powers of disposing 
of the sewage, sœ Ss not to create a nuisance, Under these Aots 
& vast system, of sewers was constructed so as to carry the sewage. 
down the Thames beyond the limits of the metropolis, and the brook in 
question was culvarted and connected with a low level sewer so that it no 
longer discharged into the creek. In 1907 the defendants, as part of the- 
maip drainage system and to relieve the pressure in the low level sewer in 

imes of heavy rains, erected a pumping station at the mouth of the creek, 
and when occasion required pumped the storm overftow into the creek. The- 
storm-water was heavily charged ggith sewage matter, which’ adhered to the 
banks of the oreek and created a nuisance: Held, that the defendants 

could not justify their acts on the plea that they rere carrying out their . 
statutory obligations, and that the plaintiffs $ Were entitled to an injunetion 
both on the ground of nuisance and ( Kennedy L.J, doubting’ on the ground 
of treapass » Priora Patent Candle Company v. London Cpunty pained: 
(1298, 2 K. B. 526.) a 
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The Indian Evidenos Act (I of 1872). By SiR Hungy Stewart CUNNINGHAM, 
K. C. I. E, M. A. Eleventh Edition by Sım Horatio HALE SHEPHARD, 

. MLA, LL. D. Some time a Judge of the Madras High Court, MADRAS: 
Higginbotham & Co. 1908. Demi 8vo. Page 80, lxxi and 397, Price Rs. 12. 
THrRTy-six years have elapsed since Sir Henry Cunningham’s book first 
saw the light, Ten editions of it have appeared at short intervals. 
"This eleventh edition is prepared by Sir Horatio Shephard, Whose com- 
mentaries on the Indian Contract Act and the Transfer of Property 
Act are widely known throughout India” It would have been quite 
unnecessary, if not superfluous, to introduce this book to our reader, 
were it Hot for the fact that the new edition differs in many of its 
important features from ite predecessors, To begin with, the text of 


' the Act is printed in tho first eighty pages: this is meant to give a rapid 


survey of the sections, The Introduction which oocupies anotheg eighty 

pages not only gives a general idea of the law of evidence, but also an excel- 
lent sumfhary of the provisions of the Indian Evidence Act, The annotations 
on the Act follow next. They sre brief and to the point. What was obsolete 
and antiquated in the forgoing editions hag disappeared and at many 
places the old matfer is completely overhauled. Fresh cases, from the- 
Indian Law Reports, are interwoven throughout Among the sections 
which have received special attention at the editor’s hands are es. 40-44. 
relating to judgments, and ss. 24-30 relating to cofifessions, both of which 
subjects have been much discussed of late in our law Courts. eTo those engaged 
in practice, this book may not be serviceable as a book of reference: it 

does not aim at exhaustiveness, The explanatory nature of the commen- 
taries may however now and then serve to clear up some knotty points, But 
its paramount claim to our attenti®n is for students, For them, iteis an 

excellent book on Evidence, Students of law willfind it, asthey always hart 
found it in the past, a book partioularly suited totheir wants, a commestary 
explaining everything requiring an egplanation, and oontaining a choice 
selection of English and Indian cases. The general get up of the book is. 
praiseworthy. * 





Ths Indian Practice. By M. L AaARWALA, B. So, LL. B. ird » 
- * Barristgr-at-Law. ALLAHABAD? Ram Narain Lal, Law Publigher. 

two Vols. Vol. L Pgges 337 ,976. 1908. Demi 8vo. Price Hs, 12 

"Mz. Agarwala is by no means new to bis work. His studies on the law 

of Premption and Mor'gage Hfave already? won. reputation Jorhim ; and his 
series of law maftuals on almost al] tho brdnohes of law has beer marked by 
exact and reliable statements of law. The pregent work, which appear: 

e o ee * 
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"under gathers too comprehensive title, is a commentary on the new Civil Pro- 
cedure Code of 1908, The notes to the sections and rules are, we are told, 


the result of many years’ experience at the bar. The collection of materials ° 


was begun in 1896; they took a definite shape in 1901: and since then the 
arrangement kept pace with the legislation on the subject. We have looked 
into the volume cuseosily and we are glad to say that the annotations are exe 
haustive. The learned compiler has laid under contribution all the series of 
reports, official as well as private, published in thiscountry. Whereever por- 
tions of the Code are new and borrowed from English Rules of Practice. the 
compiler hés availed himself of the Annual Practice, whose Editors have per- 
mitted him to make use of it. The effect of cases is stated briefly: and the 
notes are arranged into appropriate paragraphs each of which is headed 
by a oapti»n suggested by the wording of the section. Wherever any 
section in the new Code differs fromthe one in the old Code, the additions 
are indicated in italic types: and attention is called to omissions and altera- 
tions. The notes are compiled chiefly from Indian oases: but in their 
absence, English cases have been drawn upon. 





Seaborne'* Law of Vendors and ,Purchaser's of Real: Property» By W. 
ARNOLD JOLLY, M. A., of Lincoln’s Inn, Barrister-at-law. Seventh 
Edition, LONDON: Butterworth & Oo., 11 & 12 Bell Yard, Temple Bar, 
W. 0. 1908. Demi 8vo, Pages Ixxiv, 496 and 4), Price 12s. 6d, 

` Tuis is a concise manual of English law releting to the sale of real 

property. That law isin many respects peculiar. and is derived from the 

ancient feudal tenures # England. It vastly differg from those aystems of 
continental Jurisprudence which are based upon Roman law. The present 
manual is prepared with a view to give to the reader a complete idea of 
sole and purchase of real] property and the information contained therein 
is sufficient to equip a student to get through any examination on the 
subjeq however stiff the test may be. ° 





~ ; 

The Lawyer's Remembranofr and Pocket Book, 1909. By ARTHUR POWELL, 
K. C. Lonpon: Butterworth and Oo. 11 & 12 Bell Yard, Temple Bar. 
Price 25. 6d. net. 


Tars beautifully bound little book containg a diany for 1909; and also a 
renlembrancer on many points of- pratice in English law. The teblé of 
contemporary, Reports and the list of leading oases on different subjècts 
Are matters whose importance extends*eyen.beyond the Brifishdsles. ° 
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TREATMENT OF USUFRUCTUARY 
MORTGAGES A8 SIMPLE MORTGAGES. 





By J. A. SALDANHA B. A, LL. B. 


N the recent oase of Krishna v. Hars (10 Bom. L. R. 615), it has been held, 
by the Bombay High Court that where a mortgage is in other 
respecte a usufruotuary mortgage, the insertion therein of a ‘personal 
covenant to pay the mortgage-debt on demand unaccompanied by any 
hypothecation of the property, the subject of the mortgage, cannot altgr the 
character of the mortgage and give the mortgagee a right to sell in the event 
of non-payment. No reference is made iy the judgment to any previous 
rulings of the Bombay High Court, but it appears that certain Madras 
decisions were cited by the pleader for the appellgnts. Without expressing 
dissent from them. the learned jndges relied upon the ruling of the Allahabad 
High Court in Kashi Ram v. Sardar Singh (28 All. 157) and. rejected the 
mortgagee's olaim to bring the mortgaged property to sale, though he had 
failed to obtain its possession. Ce 
The rulings of the High Oourts on this subject are semewhat per 
, plexing. Yet in the bewildering maze of apparently conflicting authorities, 
it is not impossible to draw ont certain harmonious principles. First of all 
we shall review the principal decisions on the point :— 
. Hur fea, . 

Where ihe mortgage is usufruotuary, without any personal obligation to pay the mort- ege 

gage debt, it does not entitle the mortgagee to bring he mortgaged property 40 
e s&e(l). 

Where an usufructuary mortgage is not puiégio posseesion and there isa stipula- 
tion to pay the principal, he is entititled to bring the mortgaged property to sale. 
‘t There was s distinct covenant to pay the principal and the land was security for the samo; 
so we cannot infer the intention of ihesparjies that the property should not be sold. Ib 
was a Simple mortgage usufruotuary, carrying the right to have the property sold in 
defaulteof payment of the prinolpal sum " (3). : i : 

Whese a mortgage provided that the mortgagee was to take possession eof thg land 
and enjoy the profits in lieu of interest, ‘and the mortgages was at liberty to recover 


° (Baik Idrus v. Abdul RaMman—18 Bom, (2) Mohadaji v. Joti—11 Bom, 436 (1898), 
x e * . 


803 (1891). * 4 
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possession in any yelr on payment of the principal. 1t wae held that the mortgage was 
urofructoary snd under the circumtanoes is was not the intention of the parties that the 
property should be sold, and that the mortgage deed comiawed an agreement whioh toob 
the cat out of the provisions of ol. (3) of s. 15 of Beg. V of 1827 (1). 

Where a mortgage provides that porseafion df the mortgaged property, if taken by 
the mortgagee, is only for securing due payment of the interest, the mortgage paying» 
the balance (if any) of the profits to the mortgagor, the mortgage is not a usufructuary 
mortgage but a simple mortgage and 1s governed by the general law applicable to such 
mortgaves. In such a cage though there is only-an implied promise to pay the principal, 
the mortgage boing Tora limited period, and thera being no express provision that it is to 
be mortgaged property, Regulation 8 of 1887 gives the mortgage the right to bring the 
property to sale (3). 

Where a mortgage etipulates that on default of payment of interest by the mortgagor, 
the mortrages should take possession and hold possession im leu of interest and that such 
porsosion should continue until the balance due of the principal fs paid, section. 15 of 
Regulation 5 of 1837 did not apply. asthe mortgages was never in possession and the 
mortgaged property could be sold /8). 

Where a mortgage provided that the property mortgaged was to remain in moriga- 

)poo'^ pornenaion wel ihe principal ond interest was paid to him and that the mortgagor was 
lo pay prinespal and interest within two years and on default be liable to pay interest; ib was 
held (Axton J.) ** Treating the case as governed by the law applicable to mortgages 

. oreated before the Transfer of Property Act came into foroe. as interpreted by the decl- 
ajons of thia High Court. it must be taken a* decided by the case of Sideswar v. Babaji 
(93 Rom, 781) and the prior decisions therein followed, that the plaintiff is entititled to 
enforoe hin security bv rale, whether clause 3 of s. 15. Bom. Regulation V of 1887 be or 
be not held applicable to apply to a ogeditor who has not heen placed im possession of 
pronarin as security for a debt, (Chandavarkar J.) ‘ There.is a distinct personal covenant 
to pay both the principal and interest and according to the ruling in Sadashiv v. Vyanba- 


trav a promise by the mortgager to pay the money is ees of an intention that the 
land should be sold ” (4). 


The mortgage deed contained & convenant by the HDE for payment of the mort- 
gage amount. otherwise the mortgage was usufruotuary as defined in Act IV of 1883 
a. 58 (d) - Hold that the mortgagee was not precluded from .bringing the property to 
sale under the mortasgd (5). 

The mcrigage deed oontained a convenant to pay the mortgage debi, anda sult for 
sale was therefore maintainable (8). 

Mortgagee may sue for sale, where the same deed creates both & simple and a use- 
fructuary mortgage. conferring upon the mortgagee the alternative rights of possession 
and of bringing the property to sale (7). 

Where a deed ig partly of the nature of s$ usufructuary mortgage and partly of the 
e nature of:g simple mortgage. the mortgagee is entitled to bring the mortgaged property 
to sale under the conditions mentioned in the deed: (8). 

Dissenting from the Madras High Conrt decisions noted above, the Allahabad High 
Court obaervod. —'' It appears to us thé a mere personel covenant to pay the mortgage 
debt wnacoompanisd by a kvpothecation of the property does not givea usufructuary. 


mortgagee aright of sale. So far as such a doonment is a mortgage, it is a usufrnoiuary: 





(1) Sadashiv v. Vyankatrav— 20 Bom 296 (18953. °(6) Sivakami v. Gopala—17 Mad, 131 


(2) Yashwant v. Vithal—21 Bom. 267 (1895). (F. B.) 
(3) Sideshwar v. Babaji— 33 Bom. 781 (1899). 17) Umrao v. Valinllah—8 A. “W. N. 
(4) Sheidhar Y. Gaxgaram—5 Bom.» L. R. | 171 (Allahabef) 1886. s 

119 (1903). (8) Javar v. Huren Ranjit Singh— 
(5) Ramaya v, Guruva—14 Mad. 239, Alf, 4 (1858). NS 
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morigége. The mere insertion in the document oj personal covenant on the part of 
the mortgagor to pay thé mortgage-debt on demand cannot, we think, alter the nature 
of the deed in other respecta and change what is on the face of ita usufructuary mort- 


€ gago into a mortgage of another character "" (1). 


"Where an usufructuary mortgage deed provided that should the mortgagots fail to 
deliver possession, the mortgagee oduld recover the debt from the mortgagor and the 


* mortgaged property—Held that the intention of the parties was to provide for the 


realization of the mortgage money from the property itself and not merely from the 
usufruot. The mortgage was therefore both a sımple and usufruotuary mortgage (2). 

Analysing the above rulings of the Bombay, Madras and Allahabad 
High Courts, we find first the difficulty in the Bombay cases arose from 
the question of the applicability or not of s, 15 of Bombay Regulation V of 
1827, which provides : — ; , . 

* Firsi—When a creditor is placed in possession of property by mortgage gr otherwise 
as æourity for a debi, his olaim over such property shall in the absence of other special 
agreement, constitute his sole seourily for payment of the debt, or such part of it as the 
sald property may have been given in security fcr, and interest thereon is to be con. 
sidered as included in the said security, 

** Becond—If the property yield profitand no stipulation has been made respeatirty 
the disposal of the said profit, or pay ment of interest on the debt, the profit sball be 
considered as equivalent for the interest, i 

** Third—In the absence of any special agreement or recognised law or usage to the 
contrary, either party may at any time, by the institution of oni] suit canse the 
property to be applied to the liquidation of the debt, the surplus, if anf, being 
restored to the owner." 


‘The words “placed in possession” and? seourity for a debt” in para 1 
italicize! by me should be borne in mind in appreciati.g the difficulties of the 
Bombay High Court in applying the section, ° 

The principles that" may be deduced from the-Rombey decisions are the 
following :— 

(I) Where the mortgage ie distinctly usufructuary agd there is no personal 
é'venant to pay the mortgage debt, whether possession is givin or not 
to the moitgagee, s. 16 of Regulation V of 1627 (cl. 3)%s not applicable 
and the mo::gagcd property cantot be brought to rale if itis clear 
from the mortgage-deed that the property was n«t to be sold (16 Bom. 
803 and 20 Bom, 296). > . Í 

(I) Where the mortgage is usufructuary, but the mortgagee isnot put ip 
possession, yet there is a exprees covenant*o pay the debt and „the 
property 1s given as security for the det, then it may be brought to 
sale.(17 Bom. 425). re 

If] Where the possession of land is to be passed to the mortgagee only to 

.B8ecure the paymeftt of*irterést and for a limited number of -yeats, 

fhough there is ouly implied promise to pay the debt and there is no 
express provision that it is to be rdcovered from the mortgaged property 


(1) Kaskii am v. Sardar singh.—28 All, (3) Narpat v. Ram Saram,—60 AIL 163 41087) 
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and no possession is passed fo the mortgagee, yet Regulation V of 1827 
gives the mortgagee the right to sue for gale (21 Bom. 267). 

(IV) In a case similar to the above, except that the period of possession, 
vans to last until the balance due of the principal was paid, it was held 
that Bombay Regulation s. 15%id hot apply, and that the property 
could be brought to sale (23 Bom, 781), . s 

(V) It was pointed out im 5 Bom. L. R. 119 by Aston J. that as decided by 

, the last ruling and the prior decisions therein cited, mortgagee is entitled 
to enforde his'eefurity by sale, whether ol. 3 of Bom. Regulation V of 
1827 be or be not held applicable to a creditor, who has not been placed 
in possession as security for a debt, 


The Madras High Court decieions noted above lay down that in case of 
a ueutructuary mortgage, & covenant to pay the mortgage amount enables 
the mortgagee to sue tor sale though the moitgagee was put in possession 
(14 Mad, 232 and 17 Mad. 131 F. B.). The Allahabad High Court decisions 
fn. 8 A. W. N. 171, 21 Al. 4, 28 All. 157 and 30 All. 162 referred to above 
are authorities for holding that with an usufructuary mortgage may be 
combined a simple mortgage, provided there is a distinct hypothecation of 
the property mortgaged. lhisis the view accepted in Krishna v. Hari 
(10 Bof, L. R. 615). 

Now hypothecation is an agreement by the owner of a property that 
it should be held as a security tor the debt owing from him to his oreditor, 
Transter of possession i8 nut essentia. to create an hypothecation. But the 
right of sale is the very essence ot the law of hypotkecation. 1t need not 
be expressly provided tor in the bond, being presumed to exist ( Markby's 
Elements ot Law Uhapter XI; Gour’s Law oi ‘l'ransier, Vol. H p. 569). Hypo» 
thecation in its simplest form dues not differ tiom a simple mortgage. ‘he 
leading characgeristios of & Bimpie mortgage are the personal obligation of 
the mortgagor t0 pay the moirtgage money and iu default to allow the mort- 
gageo to cause the property mortgaged to be sold, In the usual forms of 
these mortgages, the mortgagee 1s given the power otsale, but notormal provie 
. gion go this effect is essential tor creating a simple mortgage or hypothecation, 

Shus the following wo:ds in a deed are heid to amount to & mortgage:— 

. “thet for the security ot the payment of this debt, the lands mentioned in 
this deed are pledged by me” (Ramgiarital v. Janesaur 6 3. L R. (A, 0.) 14), 
In Bishen v. Udit-Narain (L L. R. 8 AlL 486) the provision that “ our rights 

` and property in the said Taluka Hajapur shall remain pledged and 

hypothevated for this debt" was held Sufficient to create a mortgage with 
night ot sale, The use in a document of the words ot “gahan,” “gahan 
patla, eor other vernacular e4uiyelemt, or the English woeds “mortgage ” 

“gecyrity” “hypothecation,” or other word denoting security, coupled with* 

@ express or amphed pyomise to pay ihe debt, is suthciént to create 5 
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e. . 
simple mortgage or hypothecation. The addition of such words “I shall 
not redeem the property without paying the debt” would only emphasize 


F^ intention of the parties that the property covered by the deed is to be 


seourity for the debt. Bearing in mind these characteristics of an ¢ypo- 
theoation and simple mortgage, there Would be little difficulty in reconciling 


"the recent ruling of the Bombay -High Court in 10 Bom. L. R. 615 and of the 


Allahabad High Court in 28 All. 16. with previous* rulings of the Bombay 
High Court and even those of the Madras High Court. The Bombay High 
Court has had to face the question of applying s&ctfon 15 of Bombay 
Regulation Y of 1827, which still governs possessory mortgages exeouted 
before the Transter of Property Act 1882,wae introduced in the Bombay 
Presidency. But the principle underlying that provision of lay does not 
differ from the ratio aeoidends of the Allahabad ruling of 1905, whioh has 
been followed recently in Bombay. 


GLEANING. 





Some Ourious Headnotes: 


AO practitioners some diversity of opinion prevails as to the form in 
whioh the headnote to a report should be framed. There are those 
who maintain that a headnote should consist merely of a concise statement 
ot the principle of law which the decision lays down—a view to which Mr, 
Justice Maule lent the weight of his authority in "the well-known copyright 
case ot Sweet v. Benning (16 O. B. 459). Others, again, hold that for praotical 
purposes and more especially for citation m court, a briet statement of the 
tacts and the result of the decision is the more generally convenient form. 
Having read such a preois of the tacts, the practitioner, they urge, can proceed 
immediately to the Judgments whereas with the other torm ot headnote the 
oftentimes long statement ot facts in the body of the ieport must irat be 
perused before the judgments oan be appreciated. As Sir Hoger de Coverley 
observed on a famous occasion, so it may be said retereuce to this diffeignce 
of view—' much may be aid upon both sides,” But a method of pleasing bothe 
parties is often available—by stating both the prfhoiple of law decided and 
algo setting out & short note ot the facts, and this method, it would appear, 
is now finding increasing favour, lt matters comparatively little, howey er 
into what partioular form the headnote is cast 80 long as it tulfils ite true 
funetion as a key to the decision ovér which ıt is placed, Occasionally } it 
not merely does this, or at all events purports to dot, but, like certain 
clasees of juvgnile literature, pleasantÉy blends amusement with iBstruo- 
‘ion. To be sure, the humour is orten unconscious on the part ot thg re 
porter, to whom, nevertheless, we ought to be gratefyl for enlivening a Bpeoies « 
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of literature which as a whole i*not open to the charge of undue leMity. ` Pa 
.+ A happy hunting ground for those in search of odd and amusing head—or 
marginal—notes will be found in the two small volumes called Northe 
Oircuig Reports, compiled by Bir Gregory Lewin, and issued between 1830 
and 1840. Most of the reports are* of the briefest desoription, and the 
marginal notes are in proportion, and so ellipitioal at times as to produce a 
number of amusing incongruities. Thus we have twice over, at pp. 113 and 
198 of the first volume, this amazing proposition of law: “Possession in 
Scotland evidence vf stealing in England ”—a statement somewhat hard on 
the Scotch, and readily lending itself to manipulation by professional wags, 
who promptly threw it into the more piquant form of * Possession of a pair 
of breeches in Scotland evidence of a larceny in England," which was still 
harder on* “ Caledonians stern and wild" Among other curious ‘marginal 
notes in the same volume are the following: “Getting down a chimney” 
(p. 38) and “A funeral passing" (p. 91) Neither of these can be said 
to be quite self-explanatory; but each,-like Lord Burghley’s nod, means a 
great deal, The former is supposed to convey the information that 
obtaining* access to a house by getting down a chimney may constitute a 
breaking; while the latter is meant to apprise us that it isan erroneous 
and merely vulgar notion to suppose that a funeral passing without inter 
ruption over a piece of ground affords conclusive evidence of a right of 
way. P Sir Gregory has no ménopoly in this matter, To Blackman v. 
Bainton (15 0. B. N, B. 432) we have this note: “Twenty-five witnesses 
and a horse on one side against ten witnesses on the other: Held, not such 
a preponderance of ‘inconvenience’ as to induce the court to bring back 
the venue from the place where the cause of action (if any) arose,” The 
inclusion of the horse and the careful balancing of numbers are quite delight- 
ful. And what couki be better than the following, whichis the headnote to 
Smith v. Great Eastern Railway ( L. B.20.P.4): “The plaintiff was 
bitten by a stray dog at a railway station while waiting for a train. It was 
proved that at 9 P. M. the dog flew at and tore the dress of another female 
on the platform; that at 10.30 he attacked a cat in the signal box near the 
statin, when the porter there kioked him out and saw no more of him; and 
Phat he made his appearagoe again at 10.40 on the platform, where he bjt 
the'plaintitf: Held, no evidence to warrant a jary in finding that the e 
company had been guilty of any negligence in keeping the station reasons 
ably gale tor passengers.” How oould it more graphically have been 
oqnveyed to us that that stray dog had ,beqn having on that remarkable 
evening of its existence what the Americans call “areal good time; and 
the miuute precision with which his guccessive appearances on the stage— 
we megn platform—are chronicled leaves nothing to be desired, The next, 
my kavo been considered useful to the protessiow in 1870, but we oonfespwo — , 
have never been able to approcigte its value, This is the complete headnote 


»— o MES ME: . í . » `N, 


* 
QNO 3] o JOURNAL, 816 
i Zis 4 oe : 

to Fraser v, Orawford(L, R.’ 2 Sootch Appeals, 42):“ Per Lord Chelmsford, 
j ze really lamentable to think of theenormousexpense incurred in this cage. 
r Lord Westbury.—Such things occur in the appeals from Scotland day 
by day." It oannot.be said to be a model headnote as it offers us-neither 
*facts nor law, but there it is, one of the curiosities of law reporting, In 
some of the older reports we occasionally meet wjth marginal notes which, 
from our modern point of view, have an odd look. Thus in Carthew, at 
p. 172, we read: “ The plaintiff cast an essoin and hada day till sucha 
day, but did not say idem datus est to the defendant, which is error; " and 
at p.279: “A widow having three children married an inhabitant of 
another parish, the children shall not follow the mother unless they were 
nurse children.” To practitioners in Carthew's day these mfist we sup 
pose, have been perfeotly intelligible; but how many present-day lawyers 
oould explain offhand their true inwardness ! Indeed, there js nothing 
which strikes the modern reader more in turning over some old law re 
ports than the painfully technical Jargon in which they are couched. In 
this matter we have made a distinct advance; slowly, indeed, but surely, 
the law has been emancipated from most. if not all, the oabalistio terms 
and. phrases which in the past made it one of the ocoult scienceg whose 
mysteries were far beyond the reach of the mere layman. Now, headnotes 
and reports generally are framed in language presenting little difficulty 

to any educated Englishman, and this is as it should be.— Las Timea, 





REVIEW. 
Tripathi’s Diary for 1909, Price As, 12. o 
Messrs. Tripathi & Oo, have placed on the market a Randsome diary, 
It is gold-edged, neatly bound and moderately priced, It is an admirable 
pocket diary. 
The Code of Civil Procedure, By D. F. Munna, M. A, LL B., Advooate 
High Court, Bombay; Principal, Government Law School, Bombay. 
Third edition, Bombay: Messrs. N. M. Tripathi & Oo., Kalkadevi Road, 
e 1908. Roy, 8vo. Pages LI and 941. Price Rs. 10, 

Wa heartily weloome Mr. Mulla's Oorfmentaries on the new Oode of Civil 
Procedure, While reviewing the second edition of his Commentarios on the 
Coge of 1882 we observéd : “iteseems hard, for the purpose of up to d&te 
knowledge of the law of Civi] Court Practice in India, to hit upon a work 
better suited within the same handy sjse than Mr, Mulla’s bog ;” apd on a 

» oareful examination of the prdsent work we re-iterate the same 
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* The new Code has giyen birth to more than a dozen commentaries, but time 
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yill mow down many a weakling. Mr, Malle’s boox has stood all practical 
tests and it has become popular alike with students and practitioners, 

present edition. except for the white garb that it has put on. ia a different 
work 4n toto. Ita size is nearly doubled. Detailed explanations of additions, 


alterations and emendations in the new Code have been given. The anno * 


tations are far more exhaustive without being discursive. A larger number 
of fresh cases. reported in authorized and private series of law reports, are 
drawn upon. Mr. Malle had the unique assistance of the notes of Sir Lawrence 
. Jenkins which he prepared while he was on the Special Committee which 
modelled the Oode in its present form. But the chief merit of his book con- 
sists inthe summarising of various decisions in the form of clear-out propo- 
sitions, whfoh are very accurate and lucid. The principles thus deduced are 
amplifled by illustrations of concrete facts gathered from decided oases. This 
mode of treatment of the subject ia of great value to students in under 
sjanding and grasping the provisions of the Code. and to practitioners it in- 
dicates at a glance the true purport of a section. All mechahioal contrivances 
to facilitate reference are given. A comparative table of the sections of the 
old and of the new Code is embodied, but references are also given in black 
type in,the beginning of each section, order, and rule, to corresponding 
sections of the old Code. The liet of important additions and alterations 
introduced into the new Code willbe of much value. Throughout “the oom- 
mentaries the paragraphs are headed in prominent type with catch-words 
showing what the paragraphe relate to. The Index is copious and the get 
up excellent. We commendthe book afresh both to’ the practitione: as 
furnishing a valuable handy work of reference, and to the stvdent as 
affording an excellent elucidation of the procedurs adopted for Civil Courts 
in British India. © ° 
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